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THE ST. LAWRENCE WATERWAY AND POWER PROJECT 


By Epwin BorcHarp 


Of the Board of Editors * 


The St. Lawrence Waterway and Power Project has been one of the most 
controversial questions before the Congress. It was defeated as a treaty 
and later as an executive agreement. There are apparently too many in- 
terests which consider themselves jeopardized by the project to obtain a 
majority support for the scheme. 

It will be recalled that the project calls for deepening of the St. Law- 
rence Waterway to 27 feet to enable vessels to sail to and from lake ports to 
the Atlantic Ocean and beyond. The senators from the Northwestern 
States are generally in favor of the project, but the senators from Atlantic 
and Gulf ports or cities believe that their ports would be deleteriously af- 
fected and are in the opposition. It is not a party question in the least, 
but the opposition contends that it would not only cause a shrinkage of the 
business of certain ports, but that it would cost too much money to the 
United States taxpayer. Partly to meet this opposition, Senator Vanden- 
berg introduced an amendment by which the project was to be self-liquidat- 
ing. That does not seem to have helped much, because the opposition was 
unmoved. Among other objections, the opposition alleges that the water- 
way would only be open five months in the year, due to ice conditions. 
Senator Lodge of Massachusetts emphasized the unconstitutional form in 
which the project is advanced. He was opposed to substituting an execu- 
tive agreement for a matter which obviously requires a treaty. 

Senator Aiken in 1943, in the 78th Congress, 1st Session, first introduced 
his bill (S. 13885) to approve the Executive Agreement of March 19, 1941. 
The Executive Agreement, known as House Document 153, 77th Congress, 
lst Session,’ had been sent to the Congress merely for its ‘‘information”’ 
and was unamendable by the Congress. The bill and Executive Agree- 
ment were thought necessary because on March 14, 1934, the Senate had 
rejected by a vote of 46 to 42—far short of the necessary two thirds—a 
similar treaty of 19321'* designed to carry into effect the St. Lawrence 
Waterway and Power Project. In the Senate hearings Senator Hatch 
claimed that the incentive to substitute the Executive Agreement of 1941 
for the treaty defeated in 1934 was to accomplish by majority vote of 
Congress what was then apparently unachievable by treaty, with its consti- 

* Honorary. 


1 Also in Department of State Bulletin, Vol. 4 (March 22, 1941), pp. 307-313. 
1a Department of State Press Release, July 18, 1932; id., Publication No. 347. 
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tutional requirement of the consent of two thirds of the Senate. On Decem- 
. ber 12, 1944, the Aiken Bill in turn, after a hearing before a subcommittee 
of the Senate Committee on Commerce, when presented in the form of an 
amendment to the Omnibus Rivers and Harbors bill, was defeated by the 
Senate, 56 to 25, 14 Senators not voting. 

On October 3, 1945, President Truman sent a special message to Congress 
asking for the ‘‘speedy enactment of legislation’’ to authorize construction 
of the St. Lawrence Navigation and Power Project. Thereupon, Senator 
Barkley (for himself, Mr. Wagner, Mr. Aiken, Mr. La Follette, Mr. Fergu- 
son, Mr. Langer, Mr. Vandenberg, Mr. Shipstead, Mr. Hill, and Mr. Tay- 
lor), introduced a new resolution (S. J. Res. 104) designed to accomplish 
the approval of the Executive Agreement of 1941. In order presumably 
to avoid the opposition induced by the attempt openly to substitute an ex- 
ecutive agreement for a defeated treaty, plus simple legislation to ratify 
the executive agreement, an attempt which failed in 1944, the new resolution 
purports to be based on Article XIII of the Boundary Waters Treaty of 
1909.2. By this treaty an agreement between Great Britain (for Canada) 
and the United States for reciprocal legislation as to ‘‘uses, obstructions 
and diversions’’ of boundary waters (defined) undertaken by one of the 
parties on its side of the boundary, with adverse effects on the other and 
on the level of boundary waters, was to make unnecessary, and was to con- 
stitute an exception to, the requirement of Articles III and IV for approval 
of unilateral acts by the International Joint Commission. This treaty, 
nearly forty years old, serving an entirely different purpose, is now used as 
authority for the peculiar method adopted, by way of unchangeable execu- 
tive agreement and approving legislation, to carry out such a vastly different 
and expensive cooperative project as the St. Lawrence Deep Waterway and 
Power Project with its many ramifications. 

A hearing on the constitutionality of the method adopted was held by a 
subcommittee of the Committee on Foreign Relations of the United States 
Senate. It was the contention of the National St. Lawrence Project Con- 
ference that Senate Joint Resolution 104 of the 79th Congress, Ist Session, 
introduced to avoid the constitutional requirements of a treaty, is as uncon- 
stitutional as was the bill (S. 1385) defeated 56 to 25 by the Senate in the 
78th Congress. 

A prodigious effort to substitute the executive agreement for a treaty, 
last submitted to Canada by Secretary Hull in 1938, was made before the 
Foreign Relations Committee of the United States Senate. On the panel of 
Senators were Senator Hatch of New Mexico, Senator Hill of Alabama and 
Senator White of Maine. Senator La Follette and Senator Tunnell were 
also members of the subcommittee, but rarely appeared, due to their activ- 

2 Washington, Jan. 11, 1909. U.S. Treaty Series, No. 548; Malloy, Treaties, Con- 


ventions, International Acts, Protocols and Agreements between the United States and 
Other Powers, Vol. III, p. 2607; this JouRNAL, Supp., Vol. 4 (1910), p. 239. 
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ities on other committees. The committee report was in favor of the bill,* 
with Senator White dissenting in a minority opinion. The bill was placed 
in charge of Senator Wiley of Wisconsin and, after a month’s debate, was 
defeated 57 to 30. The matter was referred by the National St. Lawrence 
Project Conference to this writer for a constitutional opinion.‘ 

This is the first time that the State Department has invoked Article XIII 
of the Treaty of 1909, but, if I correctly understand its position, it supports 
the contention that when a subject is within the control of Congress by 
legislation, an executive agreement sent to Congress for its information can 
be adopted by a majority vote of the two houses, and thus the treaty-making 
power need not be invoked. 

The writer expresses no opinion on the economies of the St. Lawrence 
Waterway and Power Project. It may be constructive, although the water- 
way can be used only five months of the year, or it may not be. What ean 
be said about the testimony introduced is that when channels for traffic 
have already been formed, there is a serious objection to their modification 
by the introduction of a new channel. Vested interests have acquired a 
stake in the economy, and only a herculean effort brings acquiescence. 
Such acquiescence has never occurred in the case of the St. Lawrence 
Waterway.° 

It may be observed that the Agreement of March 19, 1941, follows closely 
the rejected treaty of 1932 and that for the prospective public work the 
United States bears the bulk of the costs. It may also be observed that a 
treaty very much like the Executive Agreement was offered to Canada by 
Secretary Hull in 1938. The Agreement provides that Canadian officials 
shall be at times in United States territory and vice versa. It should also 
be noted that Mr. Read of Canada, now a Judge of the International Court 
of Justice, took the categorical position that the treaty or executive agree- 
ment was not an execution of Article XIII of the Treaty of 1909, as the 
State Department now claims. 

Article X of the unratified Treaty of 1932 reads: ‘‘This Treaty shall be 
ratified in accordance with the constitutional methods of the High Contract- 
ing Parties... .’’® In the draft Treaty of 1938, Article XI is in exactly 
the same form.” On the other hand, Article XI of the Executive Agree- 
ment of 1941, sent to the Congress ‘‘for the information of the Congress,’’ 
and known as House Document 153, changes the ratification formula so as 
to read: ‘‘This Agreement shall be subject to approval by the Congress of 


3 Hearings, 1946, p. 1037; Senate Report No. 1499 (79th Cong., 2d Sess.), June 13, 
1946. 

4 Opinion on the St. Lawrence Waterway and Power Project by Edwin Borchard. 

5 In 1934-1941, 1944-1948 the bill was defeated. 

8 Hearings Before a Subcommittee of the Committee on Foreign Relations, 72nd Cong., 
2nd Sess., on S. Res. 278 (1932), p. 5. 

7 Department of State Press Releases, Vol. XVIII, No. 453 (June 4, 1938), p. 634. 
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the United States of America... .’’* The change is significant. Some 
time between May, 1938, and October, 1940, it must have been decided by 
the Department of State that it was preferable to convert the treaty into an 
executive agreement and to secure the approval of a bare majority in Con- 
gress instead of the normal two thirds of the Senate which consent to a 
treaty would have required. 

The question is whether this change is constitutional. An opinion in the 
affirmative appears to have been expressed by an official of the Department 
of State on February 10, 1939.° Much doubt on the subject prevailed in 
Canada.*® But Mr. Read, then Legal Adviser of the Ministry of External 
Affairs of Canada, believing that the Agreement would be based on the leg- 
islative authority of Congress (which is not the case) concluded * that the 
Agreement would bind the United States—an obvious error ; that the United 
States would be estopped from contesting its validity before an interna- 
tional tribunal; and that, if the Agreement satisfied the United States, there 
was no reason for Canada to object. Nevertheless, the Canadian officials 
wanted an opinion of the United States Attorney General to that effect, 
an opinion which merely expressed concurrence with the opinion of the 
Legal Adviser of the Department of State.?? 

Again, if the Executive Agreement of 1941 is a mere execution of the 
Treaty of 1909, Article XIII, why is an executive agreement necessary at 
all? Why not rely exclusively on the reciprocal legislation contemplated 
in the Barkley Resolution? The unconstitutional form adopted seems not 
only an avoidance of the treaty-making power, but is not within the terms 
of the Treaty of 1909. And if it were argued that the diversion of waters 
from the watershed of Long Lac to Lake Superior is the diversion of bound- 
ary waters contemplated in the Treaty of 1909, the codperative building of 
the St. Lawrence Waterway assuredly is not. And since the diversion in 
question is from national waters to an international waterway, it does not 
come within the terms of the 1909 Treaty at all. For example, why would 
Secretary Hull write as follows to the Canadian Minister in Washington, 
March 17, 1938, if the diversion requested were ancillary to the 1909 Treaty: 


As indicated in your note, it is true that in the Great Lakes-Saint 
Lawrence Deep Waterway Treaty, which was signed on July 18, 1932, 
but which failed to receive the advice and consent of the United States 
Senate to its ratification, the principle was accepted that waters di- 
verted from a national watershed into the international waterways 
should be regarded for power uses as exclusively national waters of 
the country wherein the watershed lay. What is not clear from your 


8 House Doc. 153, 77th Cong., 1st Sess., p. 8. 

® Correspondence and Documents relating to the Great Lakes-St. Lawrence Basin De- 
velopment, 1938-1941, Supplement No. 1 (Ottawa, 1941), p. 5. 

10 Td. at p. 6. 

11 Jd. at p. 9. 

12 Jd. at pp. 11, 13. 
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note, however, is the fact that this provision, which in reality could 
only benefit Canada, was a part of a comprehensive agreement which 
involved a large number of other factors. A request that this Govern- 
ment accede to the adoption of this principle in a separate agreement 
without relation to those other factors, many of which are of outstand- 
ing importance to the United States, does not seem justifiable.** 


Assistant Secretary Berle in the hearings of 1941 made the suggestion 
that the reason for sending the agreement for the ‘‘information’’ of both 
Houses, to be approved by a separate bill, instead of submitting it as a 
treaty to the Senate, was premised on the belief that the matter was so im- 
portant that it seemed preferable to let both Houses pass upon it instead 
of merely one, where a minority might defeat it. The explanation did not 
seem to strike the Senate Commerce Committee as very convineing.** Yet 
the Barkley Resolution (S. J. Res. 104) follows the discredited theory. 

On May 28, 1938,!° Secretary Hull submitted to Canada the draft of a 
new ‘‘treaty.’’ The treaty was designed to regulate comprehensively the 
problems arising in the St. Lawrence Basin, including the codperative build- 
ing of a deep waterway, diversions in the Niagara River for power purposes 
beyond those permitted in the 1909 and subsequent treaties, with remedial 
works just above the Falls, the utilization of waters diverted from the Long 
Lae and Ogoki watersheds at the lake-head and at Niagara, but excluding 
the reciprocal regulation of the level of boundary waters as provided for in 
the Treaty of 1909, then and now in force. 

The proceedings leading up to the Executive Agreement of 1941 began 
with an Executive Order of October 16, 1940,* establishing the St. Law- 
rence Advisory Committee and providing for a preliminary investigation of 
the International Rapids Section, St. Lawrence River. In a message to 
Congress of October 17, 1940,17 President Roosevelt advised the Congress 
of the appointment of a committee of American officials to make the neces- 
sary surveys ‘‘to meet the continuing power requirements of the defense 
program.’’ The project was to cost several hundred million dollars, to be 
supplied to a considerable extent by the United States, and was to consume 
from three to four years, construction being possible only in the open season. 


13 Department of State Press Releases, Vol. XVIII, No. 443 (March 26, 1938), pp. 
402-403. 

14See Hearings before the Committee on Rivers and Harbors on the Subject of the 
Improvement of the Great Lakes-St. Lawrence Seaway and Power Project, 77th Cong., 
Ist Sess. (1941), p. 45; Hearings before a Subcommittee of the Committee on Com- 
merce on 8, 1385, 78th Cong., 2d Sess. (1944), p. 199. 

15 Department of State Press Releases, Vol. XVIII, No. 453 (June 4, 1938), p. 622. 

16 No. 8568. Federal Register, Vol. 5, No. 204 (Oct. 18, 1940), p. 4121; St. Lawrence 
Survey, op. cit., p. 129. For the correspondence between the United States and Canada, 
1938-1941, see Correspondence and Documents relating to the Great Lakes-St. Lawrence 
Basin Development, 1938-1941 (Ottawa, 1941), with Supplement. 

17 Department of State Bulletin, Vol. III, No. 69 (Oct. 19, 1940), p. 316; St. Law- 
rence Survey, op. cit., p. 130. 
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The project, known as the St. Lawrence Waterway and Power Project, was 
discussed more fully at a conference with Canadian officials held at Detroit 
in December, 1940. To this conference, on December 5, 1940, the Pres- 
ident of the United States sent a message.'® 

On March 5, 1941, the Honorable W. L. Mackenzie King, as Secretary of 
State for External Affairs of Canada, addressed a note to the United States 
Legation in Ottawa,’® raising the question whether the project outlined in 
the State Department’s proposals of 1936 (unpublished) and 1938, then 
about to be consummated, should be proceeded with. He stated that the 
Canadian officials were ‘‘fully aware of the desire of the Government of the 
United States to have a treaty or agreement respecting the St. Lawrence 
Waterway concluded at as early a date as possible.’’ Mr. Mackenzie King 
seemed to have some doubt whether the project warranted at that time the 
great expenditure of funds required and the possible interference with the 
contemporary war effort. He asked that the project ‘‘be again reviewed by 
the Government of the United States before an agreement or treaty be 
finally entered into.’’ 

The American Minister at Ottawa replied on March 10, 1941,°° advising 
Mr. Mackenzie King that this Government regarded the project as vital, 
and that its construction should be immediately undertaken. On March 
19th, as above mentioned, the Great Lakes-St. Lawrence Agreement was 
eoneluded.*?. On March 21, 1941, President Roosevelt transmitted ‘‘for 
the information of the Congress’’ the text of the St. Lawrence Seaway and 
Power Agreement.”” In considering the question of assignment to a com- 
mittee, Senator Clark of Missouri raised the pending issue by saying: 
‘“Now, under some remarkable theory, as I understand, it is denied that 
the agreement is a treaty... .’’ 8 


Analysis of the March, 1941, Agreement with Canada and 
the Barkley Resolution 


The Agreement, like the proposed treaty of 1938, provides for a deep 
waterway with dams and power works to be erected in the St. Lawrence 
River. It creates the Great Lakes-St. Lawrence Basin Commission of not 
more than ten persons. The Commission is to allocate construction costs in 
the international section between the two governments, shall approve all 


18 Department of State Bulletin, Vol. III, No. 76 (Dec. 7, 1940), p. 518; St. Law- 
rence Survey, op. cit., p. 131. 

19 Department of State Bulletin, Vol. IV, No. 91 (March 22, 1941), p. 313; St. Law- 
rence Survey, op. cit., p. 134. 

20 Department of State Bulletin, Vol. IV, No. 91 (March 22, 1941), p. 314; St. Law- 
rence Survey, op. cit., p. 135. 

21 Supra, note 3. 

22 Cong. Rec., Vol. 8, Pt. 3, p. 2521. 

23 Ibid., p. 2522. 
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construction contracts, supervise the construction, and report upon the de- 
sirability of compensating works in the Great Lakes system, these reports, 
after approval, to be acted upon by the two governments. 

Canada agrees (1) to construct (with funds to be furnished by the 
United States) and to operate and maintain the works situated inside Can- 
ada in the international section; and (2) to construct Canadian links in 
the waterways, including the deepening of the Welland Canal. Although 
the work was to be completed December 31, 1948, subject to change, it is 
now planned to begin after the Agreement is approved. Military defense 
is no longer advanced as the justifying reason. 

The United States agrees (1) to furnish funds to Canada for the con- 
struction of works in the international section; (2) to construct, operate, 
and maintain works in American territory in the international section; 
(3) to provide for completion of works in the Great Lakes system above 
Lake Erie. Diversions of water from the Great Lakes system in excess of 
those permitted on January 1, 1940, are to be provided for by mutual agree- 
ment or arbitration. The Great Lakes-St. Lawrence Basin Commission is 
to be empowered to preserve and enhance the scenic beauty of Niagara 
Falls and River. For this purpose, works may be constructed in the 
Niagara River, the cost to be shared by the governments.** 

Senate Joint Resolution 104, introduced by Mr. Barkley, seems to assume 
that the resolution is an execution of Article XIII of the Boundary Waters 
Treaty of 1909, relating to an entirely different subject, namely, excusing 


the International Joint Commission from passing upon unilateral ‘‘uses, 


obstructions and diversions’’ which are alleged to inflict injury upon the 
other party, provided the governments themselves agree, by reciprocal 
legislation or otherwise, upon the permissibility of the unilateral act. In 
approving the Executive Agreement of 1941, exception is made for Articles 
7 and 9, on which it is the sense of Congress (Section 2) that it is desirable 
to include these articles in the form of a treaty. It is no doubt true that 
perpetual rights of navigation (Article 7) and diversions of the Niagara 
River (Article 9) have been in the past and should in the future be ex- 
pressed in treaty form. Section 3 authorizes and directs the President to 
investigate with Canada the feasibility of making the waterway self-liqui- 
dating by the exaction of tolls. Section 4 authorizes the appropriation of 
the money promised in the Executive Agreement, and Section 5 authorizes 
and directs the President to negotiate the necessary arrangements with the 
State of New York for the transfer of the power facilities generated on the 
United States side of the International Rapids construction. This ar- 
rangement, which it is believed has already been concluded, is to become 
effective only upon the approval of Congress and the legislature of New 
York. 


24 Cf. James Simsarian, ‘‘The Diversion of Waters Affecting the United States and 
Canada,’’ this JouRNAL, Vol. 32 (1938), p. 488. 
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To carry out the Agreement of 1941, a bill was then introduced in the 
House of Representatives,”> known as the Great Lakes-St. Lawrence Basin 
Bill, later incorporated in the Rivers and Harbors Bill,** providing, without 
formal submission of the Executive Agreement to the Congress, for the 
approval of the Agreement of March 19, 1941, authorizing the President to 
fulfill the obligations undertaken by the United States in that Agreement, 
and authorizing him to delegate his authority to such officers and agents as 
he might designate, except that the works to be constructed by the United 
States were to be undertaken under the direction of the Secretary of War 
and the supervision of the Chief of Engineers, in accordance with the laws 
and regulations applicable to rivers and harbors projects. The President 
was also authorized to negotiate an arrangement with the Power Authority 
of New York State, for a transfer to such Power Authority of the power 
facilities constructed pursuant to the authorization to use the American 
share of the waters for hydro-electric power purposes under certain 
conditions. 

Hearings were held before the Committee on Rivers and Harbors in the 
spring and summer of 1941, but because of the shortage of manpower and 
building materials, the project seems to have been shelved during the war. 
The bills did not come to a vote. In 1943 the project was revived with a 
view to postwar execution. Its alleged motive was to encourage and provide 
for postwar employment. Senator Aiken introduced a bill in 1943 provid- 
ing more or less for the same objectives as did the bill of 1941.°7 It was de- 
feated December 12, 1944, after hearings before a subcommittee of the 
Senate Committee on Commerce, 56 to 25, 14 not voting.*® In the 79th 
Congress bills were introduced in the House and Senate expressing approval 
of the Executive Agreement of 1941—except Articles 7 and 9 which were 
recommended for incorporation in a treaty by the Barkley Resolution.*° 
That resolution differs somewhat from its predecessors. It reads as follows: 


JOINT RESOLUTION 


Approving the agreement between the United States and Canada relat- 
ing to the Great Lakes-Saint Lawrence Basin with the exception of 
certain provisions thereof; expressing the sense of the Congress with 
respect to the negotiation of certain treaties; authorizing the investi- 
gation through the Department of State and with Canada of the 
feasibility of making the Great Lakes-Saint Lawrence seaway self- 
liquidating ; and for other purposes. 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That, as provided by Article 


25 H. R. 4927, 77th Cong., 1st Sess. 

26 H. R. 5993, 77th Cong., Ist Sess. 

278. 1385, 78th Cong., 1st Sess., Cong. Ree., Vol. 89, Pt. 6, p. 7844. 
28 Cong. Rec., Vol. 90, Pt. 7, p. 9243. 

298. J. Res. 104, 79th Cong., Ist Sess. (Oct. 2, 1945). 
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XIII of the Boundary Waters Treaty of 1909 between the United States 
and Great Britain, the agreement made by and between the Govern- 
ments of the United States and Canada, dated March 19, 1941, pub- 
lished in House Document Numbered 153, Seventy-seventh Congress, 
first session, is hereby approved, with the exception of Articles VII and 
IX thereof, and the President is hereby authorized and empowered to 
fulfill the undertakings made on behalf of the United States in said 
agreement, with the exception of Articles VII and IX, upon the receipt 
by him of satisfactory evidence of the approval of said agreement, with 
the exception of such articles, by reciprocal or concurrent legislation 
of Canada. 

Sec. 2. It is the sense of the Congress that it would be desirable for 
the President to negotiate with Canada a treaty or treaties with refer- 
ence to the matters provided for in Articles VII and IX of the agree- 
ment of March 19, 1941, including provisions with respect to perpetual 
navigation rights on the Great Lakes, on the connecting channels and 
canals and in the wholly Canadian sections of the Saint Lawrence River, 
and provisions for the amendment of the Boundary Waters Treaty of 
1909 with respect to diversion of waters at Niagara River; and to sub- 
mit such treaty or treaties for the advice and consent of the Senate of 
the United States. 

Src. 3. The President is hereby authorized and directed to investi- 
gate through the Department of State and with the appropriate agencies 
of Canada the feasibility of making the Great Lakes-Saint Lawrence 
seaway self-liquidating by the imposition of reasonable charges or tolls 
on the foreign commerce of the two countries utilizing the facilities 
authorized by this joint resolution, and to report to Congress his find- 
ings and recommendations as to whether such charges or tolls are desir- 
able and feasible in the light of existing treaty and other international 
obligations of the United States. 

Sec. 4. (a) There are hereby authorized to be appropriated, out of 
any money in the Treasury not otherwise appropriated, such sums as 
may be required to enable the United States to carry out the under- 
takings hereby authorized. 

(b) Unless Congress by law authorizes such action, no amendment of 
the agreement, and no exchange of notes under Article I, section 4 
thereof, shall impose additional financial or other obligations on the 
United States. 

Sec. 5. The President is hereby authorized and directed to nego- 
tiate an arrangement with the Government of the State of New York 
for the transfer to the appropriate agency of that State of the power 
facilities on the United States side of the International Rapids con- 
structed pursuant to this joint resolution, the cost to be determined in 
accordance with the method of allocation included in the joint recom- 
mendation of the Corps of Engineers, United States Army, and the 
Power Authority of the State of New York dated February 7, 1933, 
presented at public hearings of the Committee on Foreign Relations 
February 10, 1933, Seventy-second Congress, second session: Provided, 
That such arrangement is consistent with the laws of the United States 
and protects the interests of the United States and of other States; 
And provided further, That such arrangement will be effective only 
after approval by the Congress of the United States and the Legislature 
of the State of New York. 
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It will be observed that Senator Barkley’s Resolution, apart from ex- 
pressing Congressional approval of the Executive Agreement of 1941, pro- 
vides that the rights of navigation and diversions of water from the Niagara 
in excess of those permitted by the Treaty of 1909 and subsequent treaties *° 
shall be accomplished by treaty, thereby recognizing the well-known rule 
of constitutional law that navigation can only be provided for by treaty 
and that a treaty cannot be modified by an executive agreement. But the 
rest of the provisions for the creation of a St. Lawrence Basin Commission, 
and the codperative construction of the deep waterway, although expected 
to be accomplished in 1932 and 1938 by treaty, have now been turned into 
an executive agreement, to be approved by a bare majority of both Houses 
of Congress. 

Moreover, in view of the fact that the perpetual rights of navigation and 
the Niagara diversions, as a modification of the 1909 Treaty, are to be ac- 
complished by treaty, the balance of the Executive Agreement, to be imple- 
mented by concurrent legislation of the legislatures of the United States 
and Canada, is now for the first time officially said to be an execution of the 
Treaty of 1909, although Article XIII, referring to boundary waters alone, 
says nothing about an executive agreement or of a building development. 
This Executive Agreement (or the Treaty of 1909) is apparently men- 
tioned in order to give the legislation a basis which otherwise it would lack. 
But the slightest study of the Treaty of 1909 and of the draft treaties of 
1932 and 1938, indicates not only that the Executive Agreement of 1941 
was never before deemed to be an implementation of the Treaty of 1909, 
but that by no stretch of the imagination can it be believed that the Execu- 
tive Agreement can be deemed to have any such function. The Treaty of 
1909, as its preamble provides, refers only to ‘‘uses, obstructions and diver- 
sions’’ of boundary waters, undertaken by one of the countries to the in- 
jury of the nationals of the other and reducing or raising the level of said 
boundary waters. Article 1 of the Treaty of 1909 deals only with: 


The waters from main shore to main shore of the lakes and rivers 
and connecting waterways ... along which the international bound- 
ary between the United States and the Dominion of Canada passes, 
including all bays, arms or inlets thereof, but not including tributary 
waters which in their natural channels would flow into such lakes, rivers 
and waterways, or waters flowing from such lakes, rivers and water- 
ways, or waters and rivers flowing across the boundary. 


Provision is made for the adjustment and settlement of disputes arising 
from these ‘‘uses, obstructions and diversions’’ by a Joint High Commis- 


30 Several additional diversions from the Niagara were accomplished by treaty subse- 
quent to 1909. See the unperfected treaty of 1929 (U. S. Foreign Relations, 1929, Vol. 
II, p. 89) and the treaties of May and November, 1941 (Executive Agreement Series, 
Nos. 209 and 223). See also Exec. E, 78th Cong., 2d Sess., May 3, 1944, Department of 
State Bulletin, May 13, 1944, p. 455. See also Hearings before a Subcommittee of the 
Committee on Commerce, U. S. Senate, 78th Cong., 2d Sess., on S. 1385 (1944), pp. 
196-197. 
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sion, if the two countries fail to agree diplomatically, or agree by con- 
current legislation. Now we find both methods used together. By no 
possibility can it be believed that the Treaty of 1909 can be deemed to 
provide for the St. Lawrence Basin Commission and the joint construc- 
tion of the extensive works contemplated in the treaties of 1932 and 1938, 
now found in the Executive Agreement of 1941, and to be approved by 
the current Barkley Resolution. The effort to attach the Executive 
Agreement of 1941 to the Treaty of 1909 cannot, in the opinion of the 
author, be sustained. 

According to two articles by Mr. Ernest R. Abrams,*! who discusses 
the power and navigation aspects of the Waterway, the cost of the total 
work, including necessary deepening of the harbors in the States border- 
ing the Great Lakes, is estimated to exceed one billion dollars. It will 
be observed that the Panama Canal, costing far less, was concluded by 
treaty with Panama ** and that arrangements with Mexico for the recipro- 
cal use of the waters of the Rio Grande and Colorado Rivers were concluded 
by treaty.** 


Reasons for Opposition 


It is a mistake to criticize the opposition to the St. Lawrence Waterway 
as composed of public utilities anxious to prevent the execution of a use- 
ful publie work. That charge can hardly be made against the Senators 
who rejected the treaty in 1934. As a matter of fact, the opposition, so 
far as I know, consists of the transcontinental railroads, the railroad 
brotherhoods, chambers of commerce, and transport interests in various 
cities of the Atlantic seaboard, the Gulf and elsewhere, groups whose 
vested interests by way of economic ties and established trade routes would 
be adversely affected by the new developments. It is decidedly out of 
order to indulge in name-calling. Some parts of the country, conditioned 
by certain geographic facts, would be favorably affected, others unfavor- 
ably, and both have a right to present their views without being subject 
to ignominy or insult. Far better is it to adopt the view espoused by 
the New England representatives who, in their letter dated December 13, 
1932,34 to Senator Borah, Chairman of the Foreign Relations Committee, 
stated : 


It is realized that many citizens of this community are bound in- 
evitably to be influenced somewhat in their judgment according as 
they may have reason to apprehend beneficial or adverse influences 
upon their own immediate interests. . 


31 Financial World, Dee. 26, 1945, p. 17; ibid., Jan. 2, 1946, p. 13. 

82 Department of State, Treaty Series, No. 431; Malloy, op. cit., Vol. II, p. 1349. 

83 Treaty with Mexico, which entered into foree Nov. 8, 1945, Department of State, 
Treaty Series, No. 994; Department of State Bulletin, Dee. 2, 1945, p. 901. 

8¢ Hearings on S. Res. 278, 72nd Cong., 2nd Sess., Pt. 2 (1933), p. 905 at 906. 
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This article, by reason of the engineering incompetence of its author, 
deals not with the economic aspects of the project, but is directed to the 
answer to a single question: May such an executive agreement as that 
of 1941, transmitted to the Congress ‘‘for its information’’ and known 
to the House and Senate by reason of a legislative bill to be approved by 
majority vote in each House, be constitutionally used as an alternative 
to the conclusion of a treaty submitted to the Senate for its advice and 
consent by two thirds of the Senators present? 

As stated above, the Executive Agreement was not approved, 56 to 20. 
One of the reasons militating against acceptance was the fact that the 
subeommittee of the Committee on Commerce made no report for lack of 
time. It was, therefore, not inappropriate to introduce the matter again in 
the 80th Congress. Senator Lodge of Massachusetts was the leader in 
emphasizing the unfortunate method of executive agreement which the 
President had adopted. After a debate running over a month, the Execu- 
tive Agreement was again defeated 57 to 30. 

It would seem that efforts to get an executive agreement approved by 
both Houses of Congress are doomed to defeat on one ground or another. 
The best indicated method of resubmitting the question, if that is found 
desirable, is to trust to well-established constitutional methods, namely, a 
treaty to be approved by two thirds of the Senate. Only by that method 
does it appear that the St. Lawrence Waterway has a chance of success. 
Otherwise it is the duty of the States of the Northwest to find the neces- 
sary money to build the waterway. It will not be paid for apparently 
by the other States of the Union. 

After the decision of the United States Supreme Court in the Curtiss- 
Wright case, the Executive relied upon the view expressed in one part 
of the opinion of Justice Sutherland that the President in dealing with 
foreign affairs was not bound by the Constitution. In another part of 
the opinion an opposite thought is expressed, namely, that he is bound 
in his actions by the Constitution. But the support for the view that 
Canada and the United States are able to enact reciprocal legislation au- 
thorizing the St. Lawrence Waterway was expressed during the Hear- 
ings in a State Department letter signed by Under Secretary of State Dean 
Acheson.** 

Senator Hatch, Chairman of the subcommittee, was frank to state that 
if it had not been for the two-thirds rule, the Committee would not have 
sat. One of the arguments that defeated the bill in 1945 was the state- 
ment that no committee had reported on the bill before the debate in the 
Senate proper. It was then believed that the proper committee to hear 
the case was the Committee on Foreign Relations, and Senator Connally, 
Chairman of that Committee, appointed a subcommittee to hear the evi- 


85 Hearings before a Subcommittee of the Committee on Foreign Relations on 8. J. 
Res. 104, U. S. Senate, 79th Cong., 2d Sess. (1946), p. 997. 
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dence, largely confined to the merits of the case in terms of money. The 
subcommittee of the Foreign Relations Committee made a voluminous 
report. There was only one dissent, that of Senator White, who relied 
to some extent on the unconstitutionality of the whole proceeding. But 
Under Secretary Acheson sustained the thesis that the Executive Agree- 
ment could be sent to the Senate ‘‘for its information’’ and in Congress re- 
ceive the approval of a majority vote to make the Agreement the law of the 
land. This is not believed to be correct, and the refutation of the State 
Department’s letter appeared in a letter by the author addressed to Senator 
Hatch in 1946, which is here summarized. 


I 


In the first place, the title, ‘‘Constitutionality of St. Lawrence Legisla- 
tion,’’ is misconceived. I did not direct my challenge to Senate Joint 
Resolution 104, except as it was designed, according to its terms, to ‘‘ap- 
prove’’ a previous executive agreement concluded between the United 
States and Canada in 1941. 

My challenge of constitutionality was directed mainly to the Executive 
Agreement sent to Congress for its ‘‘information’’ only, and designed 
to be approved by the joint resolution in question. I ventured to state 
that this was a proceeding unknown to our Constitution, since only 
treaties may be assented to by two thirds of the Senate, whereas this looked 
like a proposal to make the treaty in the form of an executive agreement 
and then obtain majority approval of the two Houses of Congress. It 
seemed to me that this would nullify the treaty-making power of the 
Senate, for which there has been some ill-informed demand, and substitute 
in place thereof, according to Wallace McClure, the executive agreement, 
without Congress if possible, with Congress if necessary. I ventured to 
express the opinion that if the Senate waives its treaty-making power 
often enough it will have lost it, notwithstanding the constitutional terms, 
which mention the treaty three times but the executive agreement not 
once. I undertook to show how in late years the executive agreement has 
been used to encroach upon the treaty-making power, illustrations of which 
are used in this document as the evidence of a growing usage by which the 
treaty-making power may be submerged. 

The terms of the St. Lawrence agreement, contemplating the reciprocal 
exercise of jurisdiction by the officials of one country in the territory of 
the other and the joint building of a great construction enterprise, are 
to be found in the Executive Agreement of 1941. None of these terms 
are to be found in the joint resolution, which in the main is confined to 
an authorization for the appropriation of the funds (three and a half 
lines) designed to carry the agreement into effect. The substance of the 
agreement is to be found not in the legislation but in the Executive Agree- 
ment of 1941. There is, therefore, no question of ‘‘reciprocal legislation’’ 
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either under the Treaty of 1909 relating to an entirely different subject or 
any other treaty. 

Mr. John A. Read, Legal Adviser to the Foreign Office of Canada, testi- 
fies to the effect that no support for the 1941 Agreement could be found 
in the Boundary Waters Treaty of 1909. His letter of December 5, 1944, 
printed as annex I to the document before me, merely states that the 
Treaty of 1909 provides for ‘‘direct agreements’’ or (not and) ‘‘mutual 
arrangement ... expressed by concurrent or reciprocal legislation.’’ 
That was a well-known fact and is not disputed, although it is not with- 
out interest to observe that no special agreements have ever been con- 
eluded by virtue of Article XIII of the Treaty of 1909. 

I presented an analysis of the Treaty of 1909 by Secretary of State 
Root, Mr. Chandler P. Anderson, and Mr. Johnson, to show that it re- 
lated to a subject having no relation whatever to the Executive Agree- 
ment of 1941. Its Article III contemplated that if a ‘‘use or diversion,’’ or 
a dam—an ‘‘obstruction’’—is built after 1909 on one side of the boundary 
waters deleteriously affecting the level of the boundary waters and the 
interests of the other party to the treaty, this can only be done with the 
approval of the International Joint Commission. Article IV prohibits 
‘fany construction’’ in waters flowing from the boundary waters which 
would raise the level of the boundary waters to the injury of the other 
party. This also cannot be built without the consent of the International 
Joint Commission. With respect to both articles the International Joint 
Commission is excused by Article XIII from giving its consent, if the two 
parties should come to a special agreement or should manifest that agree- 
ment by concurrent or reciprocal legislation. 

It seems obvious from this description that the Treaty of 1909 has no 
relation to such an immense project as the St. Lawrence Waterway and 
Power Project, which is nowhere mentioned in the Treaty of 1909. Now 
for the first time to seek officially to relate it to the Treaty of 1909 is not 
comprehensible to me, as it was likewise incomprehensible in March, 
1941, to Mr. John E. Read. It will be recalled that Mr. James G. Rogers, 
in explaining the 1932 Treaty to the Foreign Relations Committee, and 
Mr. A. A. Berle, explaining the 1941 Agreement to the Rivers and Harbors 
Committee, did not say that they rested the 1941 Agreement on the 1909 
Treaty. Mr. Berle expressly disclaimed any such reliance. 

I venture to state, moreover, that the executive agreement, plus ap- 
proving legislation, would not bind the United States, and that Canada 
runs great risks in accepting such an unconstitutional procedure. It 
seems to me that the organizations that oppose the St. Lawrence Water- 
way would exert their pressure on the next Congress to bring about a 
repeal of the approving Act or of the executive agreement which embodies 
the arrangement. Moreover, they would bring their case to the United 
States Supreme Court as soon as possible, challenging the constitutional- 
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ity of arranging so important a matter by executive agreement with ap- 
proving legislation. Quite different is the case if it continued to be a 
treaty, as it was in 1932 and 1938. A treaty does bind this Nation, ac- 
cording to the Constitution, and no legislation is able to dispense with the 
obligation incurred by the treaty. All parties would be entirely safe 
with a treaty which binds the Nation, whereas an executive agreement 
plus legislation would not. 


II 


Under heading II, the document under examination deals with the 
powers of Congress to authorize the improvement of navigation domesti- 
eally under the power to regulate commerce with foreign nations and 
among the several States. No one has doubted the power of Congress 
to authorize domestic dams and power constructions, but an agreement 
with Canada which requires the reciprocal exercise of jurisdiction in 
the one country by officials of the other, requires an agreement with 
Canada, as the Government has always assumed both in making the 
treaty of 1932 and in making the Executive Agreement of 1941. The 
quoted extracts as to the power of Congress seem to be beside the point, 
since the question before us is whether the Executive can by executive 
agreement bring about a joint construction of the kind involved in the 
St. Lawrence Waterway and Power Project. Indeed, if this could be 
done, it would not need the support of approving legislation by Congress, 
but only an appropriation of the funds required to carry out the under- 
taking. 

The next section is devoted to international bridges and again deals 
with the power of Congress to legislate. No one has doubted that Con- 
gress could authorize the construction of its part of the bridge on its side 
of the boundary, provided the country on the other side of the boundary 
built its part of the bridge, the two parts to meet at the international 
boundary. 

The Reciprocity Tariff Act of July 26, 1911 (37 Stat. 4), lacks several 
elements which make it a citable precedent. In the first place, President 
Taft did not conclude an executive agreement with Canada, but left his 
arrangement as a ‘‘proposed arrangement’’ to be enacted into law by 
Congress. In the second place, he got the approval of the leaders of Con- 
gress before he made even the proposed arrangement. In the third 
place, Congress adopted the proposed arrangement as a statute in full in 
the Act of July 26, 1911, and did not merely approve an executive agree- 
ment made by the President. As we know, the arrangement was not ac- 
cepted by Canada and never became valid. Had the President acted upon 
section 3 of the Act of July 26, 1911, doubtless ‘‘ratification’’ meant re- 
enactment and not mere approval. If the Congress were to reénact the 
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Agreement of 1941 as a statute, a somewhat different question would be now 
before us. 

Joint Regulation of Fur Seals. The operative treaty with Great Britain 
on fur seals is printed in Malloy, Treaties and Conventions, Volume III, 
page 2629, and the subsequent multilateral treaty of 1911, ratified by the 
United States, Great Britain, Japan, and Russia, is to be found in Malloy, 
Volume III, page 2966. The modus vivendi of 1944 was necessitated by 
the fact that Japan necessarily had to drop out of the convention. A 
modus vivendi pending the conclusion of a definitive treaty is a normal 
function of the executive authority. The implementing legislation of both 
countries was designed to make the modus vivendi effective as to the na- 
tionals of each country. The Congressional legislation incorporated the 
modus vivendi. By its terms the provisional fur seal agreement is to re- 
main in effect only until 12 months after the termination of hostilities, or 
a notification by either party that the agreement is to come to an end. It 
is by no means legislation approving a prior executive agreement. 

Alaska Highway. Certainly there is no objection, if Congress passes the 
necessary legislation, to authorize the construction of a highway, to which 
Canada gives its consent, where it passes through Canada. The arrange- 
ment with Canada should be effected by treaty, but under the encroach- 
ments of recent years the executive agreement has been used for this 
purpose. So with the Pan American Highway which, incidentally, was 
endorsed by the Inter-American Conference of 1936. 

All these enterprises are materially different from the St. Lawrence 
project, which involves the codperation of the two governments in the con- 
struction of a public work requiring each to exercise jurisdiction in the 
territory of the other. If Congress alone is competent to legislate this con- 
struction, it was a usurpation of power to conclude the arrangement by 
executive agreement. None of the enterprises mentioned involve the con- 
clusion of the arrangement by executive agreement to be approved by legis- 
lation of Congress. Moreover, there is no evidence, even if this could be 
considered concurrent legislation (which is impossible), that Canada will 
enact the same legislation that Congress enacts. If this is doubted, the 
best way to determine the question is to wait and see how Canada carries 
the executive agreement into effect. 


III 


Heading 3, page 1017, is entitled ‘‘International Agreement Through 
Legislative Action.’’ The first 11 of the examples afforded, down through 
page 1025 present a type of agreement concluded by the Executive by vir- 


tue of ‘‘authority’’ given to him under some statute. No one has ever 
doubted that Congress could authorize the Executive to enter into certain 
types of agreement, although ‘‘authorization,’’ as Mr. Fraser points out 
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(S. Doe. 228), is not the correct word. It may be said, moreover, that so 
far as concerns the civil aviation agreements concluded at Chicago in 1944, 
the A. F. of L., Senator Brewster and others maintained that the Executive 
exceeded his statutory authority and that the agreements should not have 
been concluded as executive agreements. While my presentation was not 
nearly so exhaustive as the Department’s, it was included for the sake of 
comprehensiveness and not because it had any relation to the Executive 
Agreement of 1941, which was concluded without the authority of Congress. 
The Administration merely seeks now the approval of Congress for an ex- 
ecutive agreement already concluded, and for that there is no constitutional 
warrant. 

Under the heading, ‘‘International Organizations,’’ the document dis- 
cusses the method by which the United States became a member of the 
International Labor Organization, UNRRA, the Food and Agriculture Or- 
ganization, the Bretton Woods Agreements and the United Nations Partici- 
pation Act. Here we find the first encroachment by the Executive upon 
the Senate’s prerogatives and, as already observed, insofar as the Senate 
waives its functions, it constitutes a contribution toward their obsolescence. 
There are, however, several circumstances which ameliorate the force of the 
precedents mentioned. They will be briefly observed in passing. 

International Labor Organization. The United States Congress, by 
unanimous vote, authorized the President to accept membership in this 
organization. An invitation was thereupon promptly extended to the 
United States by the Organization and was accepted on August 20, 1934. 
The drafts of the ILO have never been acted upon by the Congress because 
our labor legislation is far in advance of that recommended by the Geneva 
organization. Membership was authorized by Act of Congress and ac- 
cepted pursuant thereto. The vote, moreover, was unanimous, so that of 
course two thirds of the Senate joined. That fact alone may be deemed a 
waiver of their constitutional privileges. 

UNRRA. A subcommittee of the Senate Foreign Relations Committee 
was consulted by the Department of State before UNRRA was introduced 
as legislation. Senators Vandenberg, La Follette, and Green joined in pro- 
posing 43 changes in the draft agreement concluded by the Executive. 
After the foreign countries had agreed to these changes—the method being 
known as the Green-Sayre formula—the UNRRA Agreement was incor- 
porated in the joint resolution which was submitted to Congress. There 
further changes were made in UNRRA, after an understanding with the 
Senators mentioned that they would ask the Senate not to insist on the 
Senate’s prerogatives. Since it involved an appropriation of $1,350,000,- 
000, it would have had to come before the House in any event. So, the 
Senate agreed to the method by which it was short-circuited, and thus the 
United States was authorized to become a member of UNRRA. The Senate 
was consulted in this informal way. They exercised their influence upon 
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the legislation and they recommended that the Senate’s prerogatives be 
waived. 

Food and Agriculture Organization. The constitution of the Organiza- 
tion was proposed by the Interim Conference at Hot Springs in 1943. A 
committee of Senators from the Foreign Relations Committee made drastic 
changes in this constitution before it was submitted to the Congress. This 
is described in the Congressional Record by Senator Vandenberg. After 
the constitution was thus changed it was resubmitted to the Congress, and 
the President was authorized by joint resolution of July 31, 1945, to accept 
membership in FAO for the United States. Signature of the President was 
delayed until Congress so authorized him. Executive action was under- 
taken pursuant to legislative authorization. It makes a substantial differ- 
ence whether the President acts first or last. For the former, supported by 
‘*approval’’ of Congress, there is no authority. 

Bretton Woods Agreements Act. The substance of the Bretton Woods 
Agreements was incorporated in the legislation embraced in the Act, much 
as the Act of July 26, 1911, contained the tariff concessions contemplated in 
the proposed arrangement with Canada. The Act was not an approval of 
an executive agreement theretofore made, but the Act contained all the 
salient features of the agreements, including the appropriation necessary to 
earry them out. Again, by a questionable device, the Senate acquiesced in 
its own circumvention. Senators Wagner and Tobey were appointed dele- 
gates to the conference. Since Congress would, under the banking and 
appropriation power, have to act on the matter in any event, the Senate was 
disposed not to insist on its prerogatives. The President delayed his signa- 
ture of the agreements until the Act was passed. Besides, the final vote in 
the Senate was 61 to 16, much more than the constitutional two thirds. 

United Nations Participation Act. UNO had already been accepted as 
a treaty 89 to 2. Since the Participation Act was merely an execution of 
the treaty, there was no reason to insist that the supply of troops be left to 
the Senate by treaty, for the supply of troops to the Security Council is 
especially a function of the House and Senate. Besides, this was one of the 
exceptions which Justice Holmes can be construed to have made in Missouri 
v. Holland. For that reason it seemed to me perfectly natural that the 
Congress should vote the necessary supply of troops.** 

What is interesting about the Department’s recital is that no mention 
is made of the Oil Agreement of 1944, which was first known to Congress as 
a proposed executive agreement. To it the oil industry took fundamental 
exception. Senator Connally also objected to the Oil Agreement not be- 
ing submitted formally to the Senate as a treaty, and had Mr. Henry S. 
Fraser make a study of the distinction between treaties and executive agree- 
ments (S. Doc. 244, 78th Cong., 2d Sess.). The result was that the execu- 


36 See editorial, ‘‘The Charter and the Constitution,’’ this JourNAL, Vol. 39 (1945), 
p. 767. 
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tive agreement was dropped and the President renegotiated the agreement 
as a treaty. 

Acquisition of Territory. The Congress has never been particular as to 
the methods by which the United States expanded its territory and annexed 
outlying regions. If a treaty is unavailable, Congressional annexation will 
do. This is particularly the case when the annexed country disappears as 
an independent nation. It is no precedent for regarding a treaty and a 
Congressional Act approving a prior executive agreement as alternative 
methods of accomplishing a result. That would be a defiance of the 
Constitution. 

The Department’s memorandum, page 1032 of the Hearings, mentions 
the case of Horseshoe Reef, ceded to the United States on condition that it 
would erect a lighthouse. Congress appropriate the funds for the light- 
house. This is one of the rare occasions in which Congress has favorably 
used its discretion to appropriate the funds promised by an executive agree- 
ment. Ordinarily, an executive agreement cannot oblige Congress to act, 
as can a treaty. Where it requires the appropriation of funds it is prac- 
tically never concluded in executive agreement form. The Horseshoe 
Reef case shows how easy it is to make inroads upon a constitutional process. 

Finally, it may be observed that when the President acts pursuant to a 
request of Congress, exercising a power within its constitutional legislative 
functions, he acts as the agent of Congress and not as an independent Ex- 
ecutive. Cases, therefore, in which Congress has authorized him to act in 
a certain way are no precedents at all for the power to conclude an inde- 
pendent executive agreement to be approved by Congress as an alternative 
to approval by the Senate. 

The next section is numbered IV, page 1032 of the Hearings, and is en- 
titled ‘‘ Judicial Recognition of Agreements other than Treaties.’’ There 
is no such difference in agreements as is indicated by the classifications on 
page 1033. There are only two types of executive agreements, those au- 
thorized by Congress and those concluded within the independent power of 
the President without Congress. There is no such thing as an executive 
agreement subject to the approval of Congress. This is sometimes allegedly 
justified by the expression of opinion that the two, treaties and executive 
agreements, are interchangeable, or that if Congress can authorize an ex- 
ecutive agreement, why cannot they approve one already made? The 
answer is that the latter runs squarely into the treaty-making power, and 
Congress cannot be substituted for the Senate by calling the original in- 
strument an executive agreement instead of a treaty. That reaches the 
nub of the present controversy and it warrants careful consideration. 

The use of the Altman, Curtiss-Wright, Belmont, and Pink eases is often 
indulged in by those who wish to contend that the two instruments, execu- 
tive agreement and treaty, are interchangeable. These cases are used be- 
cause they analogize the executive agreement there under consideration 
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and a treaty without specification. Those who cite these cases and argue 
for interchangeability seek to indicate that for all purposes the treaty and 
the executive agreement are interchangeable. This is not permissible for 
any exact interpretation of the cases, but since there is no law to prohibit 
their use for this purpose they doubtless will continue to be invoked. 

In the case of B. Altman & Co. v. United States (224 U.S. 583 (1912)), 
the Supreme Court held that for the purpose of a direct appeal to the 
United States Supreme Court, a tariff agreement concluded under authority 
of an Act of Congress would be taken under its appellate jurisdiction as if 
it were a treaty. This admits that it is not a treaty, but the Court took 
appellate jurisdiction as if it were. 

The case of United States v. Curtiss-Wright Export Corp. (299 U. 8. 304 
(1936) ) involved equally a delegated power of the President to carry out 
a prior Act of Congress in imposing an embargo upon Paraguay and 
Bolivia in the Chaco War. The ebullient remarks of Mr. Justice Suther- 
land on the scope of Federal power have nothing to do with the issue under 
consideration, but have been attacked as historically invalid by historians 
in four separate articles. 

United States v. Belmont (301 U. S. 324 (1937)) involved the validity of 
the Litvinoff assignment of Soviet property in New York to the United 
States. The issue involved a motion to dismiss. In declining to grant the 
motion the Supreme Court expressly suspended decision on the merits until 
New York public policy and the Fifth Amendment could be proved or ex- 
amined. A treaty may signify a compact, but not every compact is a 
treaty. The Court expressly holds that ‘‘there are many such compacts, 
of which a protocol, a modus vivendi, a postal convention and agreements 
like that now under consideration are illustrations.’’ That points the anal- 
ogy which the Court made and shows the invalidity of the conclusion that 
all executive agreements are treaties. 

United States v. Pink (315 U.S. 203 (1942)) is the only square decision 
sustaining the validity of the Litvinoff assignment, improperly construed, as 
against New York public policy. That is all the Court held, namely, that 
the agreement prevailed over New York State law and policy. The anal- 
ogies that the Court made show the limited character of the executive agree- 
ment there in question. 

Subdivision V is headed ‘‘ Arguments of Opponents.’’ It is not exactly 
correct to cite me as an opponent of the St. Lawrence Waterway and Power 
Project. I know nothing about the merits of this project. I merely tried 
to defend the Constitution of the United States against the invasion which 
I considered the executive agreement to constitute. If the project is to be 
accomplished, it should be done in the constitutional way, and not in the 
devious way suggested as an escape from the treaty-making power. 

It is not understood what is meant on page 1038 by the allegation that 
my arguments lump all executive agreements together as subject to the 
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same legal disqualifications. I expressly distinguish the executive agree- 
ments authorized by Congress under legislative power, from those negoti- 
ated independently by the President on his own responsibility, which is the 
type involved in this case. What I do distinguish and that which the brief 
under review fails to distinguish, is (1) the executive agreement authorized 
by Congress, in which the President merely acts ministerially as an execu- 
tive agent of Congress, and (2) the executive agreement which he makes on 
his own responsibility, for which he now asks the approval of Congress. 
For the latter type of agreement there is no constitutional precedent, and 
the method adopted remains as unconstitutional as it always was. It is a 
direct impairment of the treaty-making power. Does Moore or Hackworth 
or Hyde sustain any such device as the Department purports to employ 
in this case? 

The two types of executive agreement concluded under authority of Con- 
gress and the independent agreement approved by Congress are not in one 
class, as the advocates of their interchangeability would suggest. They are 
two divergent types of transaction, one of which is constitutional and the 
other of which is not. There should be no confusion between the two. 

Incidentally, it may be said that the word ‘‘effectuate’’ or ‘‘effectuating 
agreements’’ by subsequent legislation is not a term conveying a clear 
meaning and should be eliminated from any discussion. The word used 
in this joint resolution is ‘‘approve,’’ and it purports to approve an execu- 
tive agreement made under the President’s independent power. The fact 
that the ‘‘approval’’ relates to foreign commerce, if it does, does not change 
the treaty-making power in the least, or justify the method adopted. The 
allegation of the proponents of this legislation would imply that any treaty 
dealing with a subject over which Congress has legislative control might 
in the alternative have been dealt with by executive agreement plus Con- 
gressional legislation. This allegation is dissipated by the very Executive 
Agreement and Resolution under review. Surely Congress has power over 
navigation. Yet wherever navigation involves an agreement with a foreign 
Power it is accomplished by treaty. The introducers of Senate Joint Resolu- 
tion 104 expressed the sense of Congress that Article 7 of the joint resolu- 
tion should become the subject of a treaty because it deals with navigation. 
The allegation of the proponents proves too much and, it is respectfully 
submitted, is unsound. 

The draftsman of the Department’s memorandum entertains the illusion, 
if he will pardon that expression, that a matter within the legislative power 
of Congress cannot be the subject of a treaty or can be concluded by 
executive agreement with approval by Congress. What authority of the 
treaty-making power is there for such an extravagant assumption? On the 
contrary, we find the leading authorities either silent on the subject, which 
would be strange if the doctrine were an established one, or flatly main- 
taining that the powers delegated to Congress do not diminish the treaty- 
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making power in any way. If it did, the commercial treaties, naturaliza- 
tion treaties, extradition treaties, boundary treaties, patent and trade-mark 
and copyright treaties are all bad. Who would so contend? 

Consulting Moore’s Digest of International Law, Volume V, page 164, 
we find Calhoun speaking in 1844 as follows: 


. So far, indeed, is it from being true, as the report supposes, 
that the mere fact of a power being delegated to Congress excludes it 
from being the subject of treaty stipulations, that even its exclusive 
delegation, if we may judge from the habitual practice of the Govern- 
ment, does not—of which the power of appropriating money affords a 
striking example. It is expressly and exclusively delegated to Con- 
gress, and yet scarcely a treaty has been made of any importance which 
does not stipulate for the payment of money. No objection has ever 
been made on this account. The only question ever raised in refer- 
ence to it is, whether Congress has not unlimited discretion to grant 
or withhold the appropriation. 


Turning to Hackworth’s Digest of International Law, Volume V, page 
12, we find Senator, later Secretary, Kellogg speaking as follows: 


The argument is as old as the history of treaties in this country. 
It was presented with great ability by the opponents of the Jay treaty 
and overcome by the able statesmen of that time, foremost among whom 
was Alexander Hamilton. From that day to the present time the ques- 
tion has been frequently raised in connection with treaties for the pay- 
ment of money, regulating commerce, fixing import duties, regulating 
rights of trade with foreign countries, fixing boundaries, and various 
other subjects, the objection being that as the power to legislate in 
relation to these matters was in the entire Congress, any treaty made 
by the President and the Senate was therefore void. But these objec- 
tions have proved unavailing and a large number of treaties have been 
made and ratified by the Senate where legislation was necessary to 
earry them into operation. 


Again we find Acting Secretary Grew *’ stating to President Coolidge in 
1927: 


It is, however, appropriate that I should mention that among the ob- 
jections made to the Department is one that contractual relations be- 
tween individuals such as those which are created by bills of lading— 
in these proposed rules between the shipper and the ocean carrier— 
should be regulated in the United States by legislation in which both 
houses of Congress participate and not by treaty. On this point I may 
say that, in my opinion, the matter may legally be dealt with by treaty 
which is the most certain and direct method of obtaining international 
uniformity. Such uniformity would be prevented to the extent to 
which amendments in details are made by the United States and by 
other countries which may follow such a precedent. 


87 The Acting Secretary of State (Grew) to President Coolidge, Feb. 24, 1927, MS 
Department of State, file 585.7a3/258. 
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Apart from the somewhat esoteric theory of Mr. McClure, the leading 
authorities on treaties and executive agreements, like Butler, Crandall, 
Burr, Moore, Hackworth, and Hyde, will be searched in vain for any line 
supporting the present theory of the Department of State, namely, that if 
the subject-matter is within the legislative power of Congress under the 
Constitution, an executive agreement may be substituted for a treaty— 
equally a usurpation, it would seem—and that the executive agreement can 
be sent at the option of the President either for the ‘‘information’’ of Con- 
gress, to be approved by majority vote, or submitted to the Senate for a 
two-thirds approval. 

On page 1039 of the memorandum under consideration the Department 
cites certain ‘‘obvious advantages’’ in the use of the procedure devised for 
this project. There is an obvious advantage, the advantage of requiring 
only a majority of Congress to approve a treaty, now called an executive 
agreement, in place of the two-thirds Senate vote which in all probability 
is unobtainable, as demonstrated in 1934. 

The fact that the agreement involves navigation works and power pro)j- 
ects has no relation to the question whether it might not be better to adopt 
the agreement by the approval of both Houses of Congress rather than by 
the approval of the Senate. So far as concerns the appropriation of sub- 
stantial sums of money, there is no doubt that this requires the assent of 
both Houses. This had always been the case, even when it involved the 
execution of treaties. The submission of the proposed ‘‘treaty,’’ now called 
an executive agreement, to the majority vote of Congress merely short- 
circuits the Senate. The fact that the power is to be sold to New York 
State again has no relation to the question of majority Congressional ap- 
proval. That is a matter of internal administration which can be settled 
by an agreement between the State and the United States. 

Waiver of Senatorial Approval. I have suggested in numerous cases 
where Senate subcommittees were called upon to acquiesce in the by-passing 
of the Senate, that the explanation could be found in a waiver of Senate 
insistence upon a treaty. This is construed (page 1039) as if it were an 
admission that the unconstitutional method adopted thereby becomes con- 
stitutional or legal. No such inference is proper. It remains an uncon- 
stitutional method; only in many eases there is no one to challenge the 
legislation or the agreement, particularly where Congress appropriates 
money to carry it into effect. Under the general welfare clause the power 
of Congress to appropriate money is broad. 

The proposed method of concluding an executive agreement under the 
President’s independent power and then simply asking approval by the 
majority of Congress, has the effect of amending the Constitution so as to 
make the House of Representatives a necessary factor in treaty or agree- 
ment-making. It in fact obliterates the distinction between a treaty and 
an executive agreement. It also makes unnecessary the Constitutional 
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Amendment which was proposed and debated May 1 to May 9, 1945, in 
the House of Representatives. The Sumners Amendment did not pass; it 
did not receive the approval of numerous Bar Associations. A milder sub- 
stitute passed the House. Yet if the present method prevails, the Adminis- 
tration will have accomplished the purpose of a Constitutional Amendment 
by making the House a necessary party to treaties or agreements, and 
will have given the President that supposed option upon which Senator 
Aiken earnestly but erroneously insisted, namely, either to submit (not 
send for its ‘‘information’’) an agreement for the approval of Congress or 
a treaty for the approval of two thirds of the Senate. The result would be 
that whenever he finds two thirds impractical, he can adopt the other 
method by seeking the approval of a bare majority of Congress. This de- 
vice is not constitutional. 

There is an occasional reference to the belief that the legislation approv- 
ing the agreement is ‘‘enabling’’ legislation and the admission is made by 
the writers of the State Department brief under review that authorization 
by Congress and approval by Congress are the same thing, provided the 
subject is one within the Congressional power to enact legislation. 

This argument overlooks entirely the treaty-making power and presents 
an issue that the Congress should definitively resolve. If it is true, as the 
Department contends, that Congress may approve any agreement with a 
foreign Power that Congress might in the first instance have authorized be- 
cause within Congressional power, the treaty-making power is confined only 
to subjects over which Congress has no control, or, as Dr. McClure puts it, 
over subjects that are noncontroversial. This is a new interpretation of 
the treaty-making power not heretofore advanced. It strikes the author 
as thoroughly invalid, for the suggestion that the treaty-making power of 
the Senate is limited to subjects not within the power of Congress has long 
been dissipated. The books no longer mention it. 

I do not recall having made the argument, refuted on pages 1044 to 1047, 
that the United States cannot participate in the St. Lawrence project be- 
cause it involves construction work in a foreign country. Of course it 
can; but it needs a treaty to accomplish the St. Lawrence project. This is 
determined not by the power of Congress but by the practice in treaty-mak- 
ing and by the nature of the obligations undertaken. If the President 
could choose between treaty and executive agreement as he wished, the 
American Constitution would mean something quite different than it does. 


ON THE CONCEPT OF INTERNATIONAL LAW * 


By ALFRED VON VERDROSS 


Professor of International Law at the University of Vienna 


Four different definitions of international law can be found in the litera- 
ture.t According to the narrowest of these definitions, international law 
is that legal order which regulates the relations between independent 
(sovereign) states. Thus the Permanent Court of International Justice 
stated in its judgment of September 7, 1927, in the Lotus case: ‘‘Interna- 
tional Law governs relations between independent States.’’* But gener- 
ally this definition is immediately expanded by defining international law 
as that legal order which governs relations between independent states 
and certain other sovereign communities (the Catholic Church, recognized 
belligerents). Brandweiner uses an even wider definition. He considers 
that international law includes also the legal rules governing the relations 
between states and other ecclesiastical communities as well as the relations 
of the different Churches inter se. 

The second and third definitions constitute, step by step, an extension of 
the first definition. Hence, international law is finally defined as that legal 
order which regulates the relations between all the sovereign legal com- 
munities. In addition, all these three definitions tacitly imply that the 
legal norms in question stem from a supra-statal source. 

Most authors, however, do not adhere in the course of their investigations 
to the definitions with which they themselves have started, but also recog- 
nize individuals as subjects of international law either as an exception or 
as arule. Kelsen and Scelle go farther: they reject the above definitions 
of international law altogether. For them the object of definition is no 
longer the nature of the legal subjects and their relations, but exclusively 
the legal source from which these norms spring, regardless of what subjects 
are authorized or bound by these norms. According to this new definition, 
international law is the totality of norms which have not been created by 
single states but by customary international law or by international treaties. 


* Translated from the German original by Josef L. Kunz of the Board of Editors. 

1See Taube in Archiv fiir Rechts- und Wirtschaftsphilosophie, Vol. I (1907), pp. 
360 ff.; Spiropoulos, Théorie Générale de Droit International Public (1930), pp. 8 ff.; 
Seerni, Saggio sulla natura giuridica delle norme emanate dagli organi creati con atti 
internazionali (1931); Scelle, Précis de Droit des Gens (1932), Vol. I, pp. 27 ff., and 
Manuel (1943), pp. 19 ff.; Kelsen in Oesterreichische Zeitschrift fiir Gffentliches Recht, 
Vol. I (1946), pp. 20 ff.; Ross, A Textbook of International Law (1947), pp. 11 ff.; 
Brandweiner, Die christlichen Kirchen als souverdne Rechtsgemeinschaften (1948). 

2P.C. I. J., Series A/10, pp. 16 ff. 
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As far as these four definitions are concerned, it must first be said that 
all four are possible. For every scholar is free to delimit and designate his 
discipline, as he thinks fit. But a delimitation of the object advances 
knowledge only if it does not break the connection given to us by experience. 
It follows that neither more nor less concepts should be formulated than 
those necessary for comprehending the totality of phenomena. This rule 
is valid too as far as the grouping of the positive legal norms is concerned. 
Such grouping can be done according to different points of view. The most 
important criteria of classification are the following: 


(1) According to the formal source containing the norms. This 
classification leads to the following concepts: municipal law, ecclesias- 
tical law, law of subdivisions of the state and of municipalities, supra- 
statal law and so on. 

(2) According to the type of situations regulated by the norms: 
constitutional law, administrative law, law of contracts, real property 
law and so on. 

(3) According to the type of subjects bound by the norms. This 
classification leads to the concepts of: private law, law regulating rela- 
tions between the states, law regulating the relations between Powers 
(jus inter potestates (Taube) ) and so on. 

(4) According to the type of sanctions stipulated by the norms. This 
classification leads to two principal groups: norms stipulating sanc- 
tions against guilty individuals (execution, punishment, administrative 
coercion, disciplinary coercion) and norms stipulating collective sanc- 
tions against human communities (reprisals, war, coercion by a federal 
state or by the League of Nations against its Members). 

The juridical literature on international law shows not only concepts in- 
spired by one of the above criteria, but also concepts gained by a combina- 
tion of criteria of different groups. It is exactly by such a combination 
that the original concept of international law was born: international law 
as the norms stemming from a supra-statal source (first criterion) and reg- 
ulating relations between states (third criterion). On the other hand all 
the norms regulating relations between states but pertaining to municipal! 
law are, since Hegel, called external constitutional law. The term ‘‘ Law 
of Nations,’’ which is the translation of the Roman term ‘‘jus gentium,”’ is 
much older; but this concept originally embraced not only international 
law, but also the municipal law of the civilized nations of that time which 
was identical as to contents. Only the modern theory of international law 
has extracted from this wide concept of jus gentium the concept of the “jus 
inter gentes’’ (Suarez). By the term ‘‘gentes’’ is meant only those nations 
which were organized into states; it is for these reasons that Kant proposed 
to translate the term ‘‘jus inter gentes’’ not as the ‘‘Law of Nations,’’ but 
as the ‘‘Law of States’’ (jus publicum civitatum).* It is due to the same 
considerations that the term ‘‘Law of Nations’’ has been replaced in most 
languages by the modern term ‘‘ International Law.’’ 


8 Kant, Die Metaphysik der Sitten, Vol. I, p. 53. 
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But the new term ‘‘International Law’’ has never completely replaced the 
old term ‘‘ Law of Nations.’’ The old term had a firm standing ; in addition, 
it is sentimentally more accentuated than the expert term ‘‘ Law of States’’ 
or international law. Apart from that, the concept of international law, or 
rather, of inter-state law, is too narrow; it does not comprehend the norms 
governing the relations between states and other sovereign legal communi- 
ties (the Catholic Church, recognized belligerents). All discussions whether 
those communities also are subjects of international law are nothing more 
than idle disputes; for it is possible to comprise the norms governing the 
relations between states and other sovereign legal communities in a new 
and independent group and to call them, as Baron Taube does, the ‘‘law 
between the Powers’’ (jus inter potestates). On the other hand, it is 
equally possible to expand the original concept of international law in 
such a way that there is room also for these norms. But even under the 
second hypothesis the following considerations are pertinent: True, the 
diplomatic intercourse between the Catholic Church and the states takes 
place in accordance with the rules of international law; true, the interna- 
tional treaties (concordats) concluded between them are concluded accord- 
ing to international law; nevertheless, the law created by the concordats has 
a totally different content from that of the law between sovereign states.‘ 
On the other hand, the norms of international law are not applied to the 
relations between states and the other Churches, nor to the relations of 
the different Churches inter se. For that reason, the creation of a new 
group of norms, outside of international law, would be opportune; to call 
these norms ‘‘law between the Powers’’ would correspond to the situation. 
The problem of individuals as subjects of international law is different. 
Individuals are subjects of international law insofar as their conduct is 
regulated immediately by treaties or by regulations of international organs. 
But it must not be overlooked that inter-state norms stipulate collective 
sanctions (reprisals, war, coercive measures of the United Nations), whereas 
the rules obligating individuals, regardless of whether these rules stem from 
international treaties or from international organs, stipulate individual 
sanctions (execution, punishment, administrative coercion, disciplinary 
measures). In consequence, it is necessary to distinguish these two groups. 
If, for instance, the United Nations as such would be the trustee of a certain 
territory, the rules laid down by the United Nations for the inhabitants of 
this territory would be of the same type as the rules of any state. These 
laws would be addressed to the individual inhabitants; their violation would 
subject the individual offenders to execution, punishment or administrative 
coercion. In the same way the laws binding the officers of an international 
organization are sanctioned with disciplinary measures against the guilty 
officials, just as in the corresponding municipal law. These rules are, there- 


* Thus, correctly, Pléchl, ‘‘ Reflections on the Nature and Status of Concordats,’’ The 
Jurist, Vol. VII, No. 1 (1947), pp. 16 ff. 
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fore, structurally identical with the rules of municipal law. They have 
in common with the old concept of international law only the one criterion 
of having been created by an international procedure; but they have the 
structure of municipal norms, insofar as they involve the same sanctions. 
For these reasons it seems convenient to form a new group out of these 
norms and to designate them by a new name. As these norms are always 
created by an organized community of states, this writer calls them the 
‘‘internal law of the community of States’’ (internes Staatengemein- 
schaftsrecht).’ Under this name this writer means such rules of private, 
criminal, administrative and disciplinary law as may be issued by a com- 
munity of states for the regulation of the conduct of individuals immediately 
subject to this community of states. This group of norms must not be con- 
fused with the norms governing the conduct of the states united in this 
community. As the latter have as their object the organization of the par- 
ticular community of states and form, therefore, its constitutional law, it is 
not difficult to distinguish them from the new category of the internal law 
of a community of states. The latter has, as previously shown, a particu- 
larly hybrid character. 

Notwithstanding the necessary distinction between the old concept of 
international law and this new group, it must be fully realized that only 
both together constitute the legal order of the community of states. This 
latter, it is true, was restricted originally to the regulation of relations 
between the states; it left the regulation of individual relations to the states. 
This former restriction of the law of the community of states to the relations 
between states by no means justifies the a priori conclusion that the com- 
munity of states is altogether deprived of the competence to regulate 
individual relations. Quite to the contrary: it is a fact that gradually the 
community of states itself has regulated certain types of these relations and 
the science of international law is bound to take cognizance of this fact. 
The science of law is free to group and designate the legal material as it 
thinks fit; but it has the task to comprehend the legal material in its total- 
ity. Consequently, if new legal material appears which cannot be classified 
within the existing categories, it is not permissible simply to ignore this new 
legal material: new categories must be formed which will permit this 
new legal material to be understood systematically. Hence the following 
dilemma: Either we place the new concept of the ‘‘internal law of a com- 
munity of states’’ apart from the concept of international law (if one 
wants, like Alf Ross, to restrict the concept of international law exclusively 
to the rules regulating the relations between sovereign legal communities) ; 
or—and this is, by far, better—one must adopt a wider concept of inter- 
national law and then distinguish these two groups within the concept 
of international law. Such expansion, justified by the historical develop- 


5’ Hague Academy of International Law, Recueil des Cours, Vol. 30 (1929), V, p. 311. 
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ment of the traditional concept of international law, leads to the dissolution 
of the original mixed concept of international law. We therefore define 
international law as the law of the community of states. This definition 
distinguishes international law, independent of its historically changing 
contents, as the law of a certain community, namely, the community of 
states, from the law of other communities. 

This definition does not overlook the fact that the international commu- 
nity regulates not only the conduct of states, but also that of other com- 
munities, as well as the conduct of certain individuals. But these subjects, 
other than states, have either only a passive status, as they do not partici- 
pate in the making of these rules, or they participate only to a slight degree. 

If one looks, therefore, at international law from the point of view of its 
creation, there can be no doubt that it must be considered as the law of the 
community of states, since it is being created nearly exclusively by the co- 
operation of states. Add to that the fact that the Catholic Church—apart 
from the United Nations, the only generally recognized and permanent 
subject of international law which is not a state—appears as a subject of in- 
ternational law only in its intercourse with states, whereas its essential func- 
tions do not come under positive international law. All the other commu- 
nities, which are not states but can be subjects of international law, are 
either similar to states, like recognized belligerents, or communities ruled 
or controlled by the community of states, such as the trusteeship ter- 
ritories, or communities of states, like the United Nations, that is to say, 
structures composed of states. For these reasons international law is the 
legal order of the community of states in the sense that it proceeds from 
this community; but this legal order can also bind formations which are 
not states, and even foreign-governed formations ® or individuals. 

Hence a strict distinction between the active and the merely passive mem- 
bers of the community of states is necessary. As subjects of duties all 
members of the community of states are equally subordinated to interna- 
tional law. But as the active members possess the monopoly of the creation 
of international law, the merely passive members of the community of states 
are simply creatures of international law. 

We must further distinguish between the formal concept of international 
law and its concrete form. In the course of history different forms of in- 
ternational law have appeared. Even in antiquity there was a Greek, a 
Mediterranean,’ a Hindu § and a Chinese ® international law. In the later 


6 Thus, correctly, Kunz, ‘‘The Free Territory of Trieste,’? The Western Political 
Quarterly, Vol. I, No. 1 (1948), p. 111. 

‘Phillipson, The International Law and Custom of Ancient Greece and Rome (1911); 
Korff, in Hague Academy of International Law, Recueil des Cours, Vol. 1 (1923), pp. 
5 ff. 

8 Viswanatha, International Law in Ancient India (1935). 

® Siu-Tschoan-Pao, Le droit des gens et la Chine antique (1925). 
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Middle Ages we find not only a Western European, but also an East Euro- 
pean ?° and an Islamic “ international law. All these norms have either 
disappeared or have entered our international law, which has gradually ex- 
panded so as to become the wniversal international law. 

Finally, it is necessary to delimit the concept of international law vis-a- 
vis the concept of global law—the law of the World State. Global law is 
the legal order of one state comprising the world. International law as the 
law of the community of states necessarily presupposes a multitude of sov- 
ereign states. By the same token international law is to be distinguished, 
too, from the law of a World Federal State, because the members of a fed- 
eral state can never possess full, but only limited (partial) self-government 
(sovereignty). For that reason the citizens of the member states of a 
federal state are at the same time nationals of the federal state and hence, 
also, subject to the legal order of the federal state, whereas the citizens of a 
sovereign state are exclusively subordinated to their own state. It is, 
therefore, theoretically untenable not to draw a clear dividing line between 
international law and the law of the World Federal State, as long as there 
still are sovereign states. 


10 Taube, in Hague Academy of International Law, Recueil des Cours, Vol. 11 (1926), 
I, pp. 345 ff. 

11 Rechid, ‘‘L’Islam et le droit des gens,’’ in Hague Academy of International Law, 
Recueil des Cours, Vol. 60 (1937), II, pp. 375 ff. 


RECOVERY OF JAPANESE NATIONALITY AS CAUSE 
FOR EXPATRIATION IN AMERICAN LAW 


By Tuomas L. BLAKEMORE, JR.* 


A peculiar and difficult nationality problem latent for decades in the re- 
lationship of American to Japanese law suddenly has emerged since the 
Japanese surrender in 1945. Directly involved is the nationality status of 
several thousands of Nisei (American-born individuals of Japanese pater- 
nity) who now are dismayed to discover that certain actions taken by them 
or on their behalf in the course of World War II either have seriously 
clouded their claims to American citizenship or have resulted in an appar- 
ently irrevocable expatriation. Stated briefly, the problem involved is that 
of the effect on American nationality of reacquisition of Japanese national- 
ity obtained through a process known to Japanese law as ‘‘recovery.’’ In 
this article a description first is made of the Japanese legal institution of 
‘‘recovery’’ and its relationship to other phases of Japanese nationality 
law. Consideration then is given to the application to ‘‘recoveries’”’ of 
those articles and sections of the American Nationality Acts of 1907 and 
1940 which deal with expatriation. In a final section, certain troublesome 
categories of ostensible ‘‘recoveries’’ as well as ‘‘recoveries’’ obtained dur- 
ing minority are examined, and various possibilities are explored for chal- 
lenging the apparent loss of American nationality which has resulted. 


I. THE JAPANESE PROCESSES OF NATURALIZATION AND OF 
RECOVERY OF NATIONALITY * 


Japanese nationality may be obtained in various ways. It may be ac- 
quired at birth or by the creation of certain family relationships, such as 
marriage or adoption. It also may be conferred directly by the state upon 
a specific individual through a process generally translated in English as 
“naturalization’’ (Kika)? and through yet another distinct but related 
method called ‘‘recovery of nationality’’ (Kaifuku).* The distinction be- 


*Mr. Blakemore, a member of the Oklahoma Bar, studied Japanese law at Tokyo 
Imperial University as an Associate of the Institute of Current World Affairs. Since 
1946 he has been with the Occupation Forces in Japan. Opinions expressed in this 
article are those of the author in his private capacity and are not to be construed as 
reflecting the view of any Government agency with which he is or has been connected. 

1 The Basic Nationality Statute of Japan is the Kokuseki Ho (Nationality Act) en- 
acted March 15, 1899, in force from April 1, 1899. It is implemented by the Kokuseki 
Ho Shiko Kisoku (Nationality Act Enforcement Regulations), Ordinance No. 26 of Nov. 
17, 1924, in force from Dee. 1, 1924. 

2 Kokuseki Ho, Art. 5 (5). 
8 Ibid., Arts, 25-27. 


2 

t | 

| 

> 

a 

n 

= 

); 

441 


442 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tween ‘‘naturalization’’ and ‘‘recovery’’ becomes important in the applica- 
tion of provisions of American nationality law, and a detailed description 
of each is required. As will be observed, the two processes differ in respect 
to the procedures followed, the categories of persons to whom they are ap- 
plicable, and finally, in the quality of the nationality rights ultimately 
conferred. 


A. Naturalization 


Under Japanese law ‘‘naturalization’’ occurs upon the issuance of a 
grant of nationality by the state to an applicant who possesses the proper 
qualifications. The issuance of the grant is left to the discretion of the 
state representative for such matters who, until 1948, was the Minister of 
Home Affairs, and, since the abolition of that office, has been the Attorney 
General. Normally, long residence in Japan is a prerequisite of ‘‘natural- 
ization,’’ although certain categories of aliens, such as those who have been 
born in Japan or are closely related to a Japanese national are favored 
with shorter terms.* An essential requirement for ‘‘naturalization”’ is that 
it be preceded by a voluntary surrender of any foreign nationality then 
possessed by the applicant, or that such foreign nationality be automati- 
eally extinguished by the law of the foreign country concerned as a conse- 
quence of the acquisition of Japanese nationality. Normally, an adult 
alone is eligible for naturalization in his own right, although a minor child 
derives Japanese nationality through the acquisition of nationality of a 
parent, and a wife acquires it through the act of her husband. The 
Japanese Nationality Act denies certain political rights to persons whose 
nationality is derived by the process of ‘‘naturalization,’’ although the 
broad guarantees of political equality contained in the new Japanese Con- 
stitution, in force since 1947, recently have made such discriminations of 
questionable validity.® 


B. Recovery of Nationality 


‘*Recovery,’’ like ‘‘naturalization,’’ is a process which serves to confer 


Japanese nationality on a non-possessor, but is of much more limited appli- 
cation. It is available only to former possessors whose earlier Japanese 
nationality has been lost (a) through marriage (when the individual con- 
cerned is a female) to an alien,’ (b) through the failure of parents to apply 
to a Japanese consulate for a reservation of Japanese nationality within 


4 Ibid., Arts. 9 and 10. 
5 Ibid., Art. 7 (5). 

6 Art. 14 of the Constitution of Japan provides: ‘‘ All of the people are equal under 
the law and there shall be no discrimination in political, economic or social relations be- 
cause of race, creed, social status or family origin.’’ 

7 Kokuseki Ho, Art. 25. 


‘ 
i 


on 
et 
ly 


fer 
pli- 
1ese 
:on- 
ply 
hin 


nder 
3 be- 


RECOVERY OF JAPANESE NATIONALITY 443 


fourteen days of the individual’s birth in a foreign country,’ or (c) through 
an act of renunciation made in certain specified countries by the individual 
concerned, or by his parents on his behalf, or by the individual concerned 
with the consent of his legal representatives.® All other categories of for- 
mer Japanese whose nationality has been extinguished through cirecum- 
stances other than those set forth in the provisions authorizing ‘‘recovery”’ 
must re-obtain Japanese nationality through the procedures of ‘‘natural- 
ization.’’ As is the case with ‘‘naturalization,’’ the Attorney General at 
the present time grants permissions for ‘‘recoveries,’’ but his action is more 
a ministerial formality than an exercise of discretion. Prior to 1948 the 
Minister of Home Affairs had this authority, except for a brief period dur- 
ing and immediately after World War II, when it was delegated to the 
governor of the prefecture in which the applicant maintained a domicile.’° 

‘‘Recovery’’ occurs upon the issuance by the proper authority of a grant 
of permission in response to an application submitted by the individual 
concerned when he or she is fifteen years of age or older, or, when under 
fifteen, by a parent or grandparent. The application must describe the 
circumstances under which the previously-held Japanese nationality was 
lost, and must also assert that the applicant possesses and intends to main- 
tain a Japanese domicile.'' No oath or pledge of allegiance to Japan is re- 
quired, nor is it necessary for the individual to renounce or establish the 
lack of any other nationality which he or she may happen to possess.!2. Nor 
is the maintenance of a domicile for any length of time made a prerequisite 
for an application. 

Through the process of ‘‘recovery’’ there results a full reinstatement of 
the individual in the national family. An individual who has ‘‘recovered’”’ 
his Japanese nationality suffers from none of the limitations of rights im- 
posed upon persons whose Japanese nationality is acquired by ‘‘natural- 
ization.’ 38 


C. “‘Recovery’’ by American-born Persons 


The peculiar importance to American Nisei of the Japanese legal proc- 
esses for re-obtaining nationality requires some explanation. Japanese 


8 Ibid., Arts. 20-2; 26; Kokuseki Ho Shiko Kisoku, Art. 8. 

® Kokuseki Ho, Arts. 20-3, 26. 

10 The period during which a prefectural governor’s action was possible was June 1, 
1944, to March 1, 1947. See Chokurei No. 351 and Naimu Shorei No. 21 of 1944; 
Chokurei No. 51 of Feb. 19, 1947. 

11 Kokuseki Ho Shiko Kisoku, Art. 8. 

12 Two letters of instructions issued by the Ministry of Home Affairs, dated May 17, 
1934, and March 19, 1936, emphasize this point. The former pertained to the proof to be 
required of a woman formerly married to an alien. The latter concerned the ‘‘recovery’’ 
of a former Japanese who possessed Brazilian nationality. In neither situation was the 
loss of foreign nationality held to be a prerequisite. These are to be found in Kokuseki 
Kaifuku Ni Kansuru Shiryo, published in 1944 by the Ministry of Home Affairs. 

18 Saburo Yamada, in Gendai Hogaku Zenshu, Vol. 35, p. 187. 
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nationality law in general adheres closely to the principles of jus sanguinis, 
However, mainly in an effort to placate American public opinion regarding 
the application of these principles to American-born Nisei, certain qualifi- 
cations have been added. An amendment to the Japanese Nationality Act 
effective as of December 1, 1924, provided that Japanese nationality ac- 
quired at birth would expire at the end of fourteen days unless retained by 
a parental application to a Japanese consulate, supported by certain docu- 
mentary information. Another concession made in the same amendment 
was a procedure whereby Japanese nationality could be discarded at any 
time by an American-born Nisei who resided in the United States through 
a simple statement or act of renunciation made to a Japanese consul. 

Either through an initial failure to retain Japanese nationality obtained 
at birth, or as a result of a later renunciation, a large majority of the Nisei 
in the United States possess no Japanese nationality. When such indi- 
viduals come to Japan, either for travel or residence, their status is that of 
aliens. The Japanese process for regaining nationality is readily available 
to them, however, and constitutes a simple method of becoming a Japanese. 
During the last twenty years approximately five thousand Nisei born in 
America have availed themselves of this method, the great majority taking 
this step after the outbreak of war in 1941. 


II. THe APPLICATION OF AMERICAN NATIONALITY AcTS TO RECOVERIES 


Since the provisions of the present American Nationality Act do not ap- 
ply retroactively to terminate American nationality possessed before its 
going into force in 1941,’* and since ‘‘recoveries’’ of Japanese nationality 
have been obtained by Americans of Japanese ancestry for many years, a 
determination of the expatriating effect of such ‘‘recoveries’’ requires a 
separate consideration of the provisions of the Nationality Act of March 2, 
1907, and the later Act of 1940. 


A. The Act of March 2, 1907 


Section 2 of the Act of March 2, 1907, which remained in effect without 
amendment through January 12, 1941, provided: 


Any American citizen shall be deemed to have expatriated himself 

when he has been naturalized in any foreign state in conformity with 

its laws, or when he has taken an oath of allegiance to any foreign 
state.*° 

The inapplicability of the latter clause of Section 2 to ‘‘recoveries’’ of 

Japanese nationality is clear, since no oath of allegiance is required in an 

application for ‘‘recovery,’’ nor is a grant of permission for ‘‘recovery”’ 


followed by any act or statement which in any way might be regarded as an 


14 54 Stat. 1174, Title I, Sub. Chap. V, Sec. 504; USCA, Title 8, Sec. 904. 
15 34 Stat. 1228; Code of Laws of the United States (1934 Ed.), Title 8, Sec. 17. 
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oath. The more difficult question is whether or not an American who has 
regained Japanese nationality through the process described above has 
thereby ‘‘been naturalized in any foreign state in conformity with its 
laws,’’ and is thus expatriated. 

The impossibility of a precise and ever-adequate definition of the condi- 
tion of ‘‘being naturalized in a foreign state’’ must be recognized. Just as 
there exists no standardized and universal procedure for a state’s ‘‘adopt- 
ing a foreigner and stamping upon him the impress of its own national- 
ity,’’ 2° so there is no single word, common to all languages, for the various 
processes of nations. Every country determines for itself the circumstances 
under which its nationality may be acquired, and in identifying the methods 
of acquisition and the resultant statutes, each country applies whatever ter- 
minology it chooses. The conditions, the procedures, and the results of the 
‘‘adoption’’ of foreigners vary in each country, and in the light of one 
country’s practices, the distinctions of another may appear pointless or 
even nonsensical. Nevertheless, such differences do exist, and it is impos- 
sible to arrive at any truly transcendental definition which can be used to 
determine which processes of a given state, or which terms of a given lan- 
guage, are erroneous. In other words, the ‘‘adoption of foreigners’’ is ex- 
clusively a matter of domestic law, and its description is a matter for 
domestic language. American law provides a process which it identifies as 
‘‘naturalization,’’ but neither American terminology nor the provisions of 
American law necessarily are duplicated in other countries. 

What meaning, therefore, must be attached to the phrase in Section 2 of 
the Act of 1907 which expatriates one who has been ‘‘naturalized in a for- 
eign state in conformity with its laws’’? Specifically, has a Nisei who ob- 
tained a ‘‘recovery’’ in Japan become ‘‘naturalized’’? Perhaps legislative 
intent can best be determined in this case by a circuitous approach. For 
example, it would be preposterous to conclude that Congress, through this 
language, wished to limit expatriation to situations when the very term 
used in the laws of a foreign state to identify a process was the English 
expression for ‘‘being naturalized’’ or ‘‘naturalization.’’ Also, the desire 
could hardly have been to confine expatriation to those rare instances when 
the method and the results of acquisition of nationality in a foreign state 
might be identical with the process of an alien’s ‘‘naturalization’’ in the 
United States and thus no question at all could arise as to the propriety of 
translation of terms. On the other hand, it is equally unreasonable to sup- 
pose that Congress intended to leave entirely to the nationality laws of 
foreign states (which might include provisions grotesque by American con- 
cepts)?” the exclusive power to specify, describe, and determine all of the 


16 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
(1945 Ed.), p. 1087. 

17 For example, a provision that nationality automatically accrues after a designated 
period of residence. See Hackworth, Digest of International Law, Vol. III, p. 211. 
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conditions which would thereby automatically expatriate American citizens. 
On the contrary, an American citizen in order to lose his citizenship must 
‘‘have been naturalized.’’ As we have seen, this expression has meaning 
only with reference to an institution of American law, for there is no stand- 
ardized and uniform international procedure. 

A more semantically correct restatement of Section 2, in line with what 
alone appears to be a tenable construction of the intention of Congress, is 
the following: 


Any American citizen shall be deemed to have expatriated himself 
when he has, within a foreign state and in conformity with its laws, 
obtained a status similar to that resulting from the process known to 
American law as ‘‘naturalization.’’ 


In short, Congress, by the use in the Act of 1907 of the American legal term 
‘‘naturalized’’ as descriptive of a process of foreign law, provides a meas- 
uring stick for the determination of the existence of conditions which 
would give rise to expatriation. An application of this section, therefore, 
requires first a determination of the scope of the American process of ‘‘natu- 
ralization’’ as it existed in March, 1907, and second, a comparison of this 
process with the Japanese methods of acquiring nationality. In both steps 
—bearing in mind the dual Japanese institutions of ‘‘recovery’’ and 
‘‘naturalization’’—the important issue is the distinction made between the 
process of acquisition of nationality used by aliens, and that used by for- 
mer possessors in re-acquiring nationality. 

In determining the nature and scope of the American process of ‘‘natu- 
ralization,’’ other secions of the Act of March 2, 1907, prove helpful: 


Section 3... . any American woman who marries a foreigner shall 
take the nationality of her husband. At the termination of the marital 
relation she may resume her American citizenship, if abroad, by regis- 
tering as an American citizen within one year with a consul of the 
United States, or by returning to reside in the United States, or, if re- 
siding in the United States... by continuing to reside therein. 
(Italics added.) 


Section 5. A child born without the United States of alien parents 
shall be deemed a citizen. of the United States by virtue of the natural- 
ization of or resumption of American citizenship by the parent... . 
(Italics added. ) 


These sections indicate that in the Act of March 2, 1907, in force until 
1941, there existed two processes whereby American nationality could be 
obtained, namely ‘‘naturalization’’ and ‘‘resumption.’’ The separate de- 
scription of each and the alternative reference to both establish that they 
were mutually exclusive. 

Consistence is a cardinal principle of statutory construction. If in one 
part of the Nationality Act of 1907 the term ‘‘naturalization”’ clearly ex- 
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eludes the ‘‘resumption of citizenship,’’ it follows, in the absence of con- 
trary evidence, that the verbal form ‘‘naturalized’’ as found in another 
part contains a similar limitation in meaning. In other words, the condi- 
tion or status of ‘‘being naturalized in a foreign state’’ as described in 
Section 2 would not include a condition corresponding to that of having re- 
sumed the nationality of that foreign state. 

The application of Section 2 of the Act of March 2, 1907, comes down to 
the degree of resemblance between the American process of ‘‘resumption”’ 
in 1907 and the Japanese process of ‘‘recovery’’ which existed in 1907 and 
has been unchanged since then. There are striking similarities. Both 
processes are invoked by a former national upon the dissolution of her 
marriage to a foreigner.*® Both restore full rights of citizenship, in con- 
trast to the limited nationality rights of ‘‘naturalized’’ persons under both 
Japanese and American law.’® While in 1907 only the Japanese process 
applied to other categories of former nationals whose expatriation had re- 
sulted from other methods than marriage to a foreigner, eleven years later 
a similar provision appeared in American law.”° 

Therefore, the conclusion can be drawn that the scope of application of 
Section 2 of the Act of March 2, 1907, did not extend to ‘‘recoveries’’ of 
Japanese nationality, and that those ‘‘recoveries’’ occurring during the 
effective period of this act, namely from March 2, 1907, until January 12, 
1941, did not result in the expatriation of persons who were otherwise 
American citizens.” 


B. The American Nationality Act of 1940 


Section 401 of the Nationality Act of 1940,?* in effect from January 13, 
1941, provides: 


A person who is a national of the United States, whether by birth or 
naturalization, shall lose his nationality by: 


18 Kokuseki Ho, Art. 25; Act of March 2, 1907, See. 3. 

19 Footnote 13, above; Hyde, op. cit., p. 1117, citing Executive Order of Aug. 4, 1930, 
and See. 140 of the Consular Regulations of the United States as of August, 1940. 

20 See. 4 (12) of the Act of June 29, 1906, as amended May 9, 1918, 40 Stat. 545. 

21 Two cases in which contrary interpretations were made shortly before World War 
II are those of Tsuyoshi Mino and Kazuo Minami, files 130.6 and 130, respectively, of the 
Tokyo Consulate. Both interpretations were supported by Instructions of the Depart- 
ment of State. The circumstances under which these precedents were established as well 
as the language used in correspondence indicates that the distinctions between the Japa- 
nese processes of ‘‘recovery’’ and ‘‘naturalization’’ were not clearly understood and 
that an adequate description of the problem was not made to the Department of State. 
It is also clear that the expatriated individuals, far from opposing the interpretation of 
the consul, welcomed it as affording a solution to the otherwise difficult problem of divest- 
ing themselves of American nationality. In a sense, the instructions of the Department 
were issued in the absence of adequate information and were never tested by the fire of 
criticism. 

22 54 Stat. 1168; USCA, Title 8, Sec. 801. 
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(a) Obtaining naturalization in a foreign state . . . upon his own 
application. . . .** 

(b) Taking an oath or making an affirmation or other formal decla- 
ration of allegiance to a foreign state; . . 


‘ 


The inapplicability to ‘‘recoveries’’ of Japanese nationality of Section 
401(b) is as evident as was that of the similar ground for expatriation 
stated in the Act of March 2, 1907. The process of ‘‘recovery’’ requires no 
‘‘oath, affirmation or formal declaration of allegiance.’’ However, just as 
in the consideration of the provisions of the earlier American Act, the ques- 
tion arises as to whether or not a ‘‘recovery’’ of Japanese nationality con- 
stitutes an ‘‘obtaining of naturalization in a foreign state’’ within the 
meaning of Section 401(a) of the Nationality Act of 1940. 

In contrast to the Act of March 2, 1907, there is in the Act of 1940 a 
specific definition of the term ‘‘naturalization.’’ Section 101 of the Act 
provides: 


’ 


For the purposes of this Act... (ce) The term ‘‘naturalization’ 
means the conferring of nationality of a state upon a person after birth. 


Normal construction of this definition would include all acquisitions of 
nationality after birth, irrespective of method. Such an interpretation is 
reinforced by the complete absence in the Nationality Act of 1940 of ref- 
erences to the process of ‘‘resumption’’ which were found in the Act which 
it replaced. Although there continue to be differences in the requirements 
made of former citizens and of aliens for the obtaining of American na- 
tionality, both categories of persons act through a single process termed 
‘‘naturalization.’’ 

Still, the contention possibly might be made that the Japanese process 
of ‘‘recovery’’ of nationality does not produce a loss of American nation- 
ality under Section 401(a), in that it does not constitute a ‘‘conferring of 


23 Unessential portions were deleted to simplify the presentation of the problem of in- 
terpretation. The full text of this subsection is as follows: 


(a) Obtaining naturalization in a foreign state, either upon his own application 
or through the naturalization of a parent having legal custody of such person: 
Provided, however, That nationality shall not be lost as the result of the naturaliza- 
tion of a parent unless and until the child shall have attained the age of twenty-three 
years without acquiring permanent residence in the United States: Provided further, 
That a person who has acquired foreign nationality through the naturalization of his 
parent or parents, and who at the same time is a citizen of the United States, shall, 
if abroad and he has not heretofore expatriated himself as an American citizen by 
his own voluntary act, be permitted within two years from the effective date of his 
[sic] Act to return to the United States and take up permanent residence therein, 
and it shall be thereafter deemed that he has elected to be an American citizen. 
Failure on the part of such person to so return and take up permanent residence in 
the United States during such period shall be deemed to be a determination on the 
part of such person to discontinue his status as an American citizen, and such person 
shall be forever estopped by such failure from thereafter claiming such Americal 
citizenship; .... 
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nationality’’ within the meaning of the definition of Section 101. It could 
perhaps be argued that a ‘‘recovery’’ of Japanese nationality is funda- 
mentally different from a ‘‘naturalization,’’ as evidenced by the difference 
in result. A person who ‘‘recovers’’ gets a completely unqualified nation- 
ality status such as an alien can never obtain, and the perfect title to Japa- 
nese nationality secured by a recoveree could be cited as proof that his 
former nationality has revived. In other words, since a ‘‘recovery’’ of 
Japanese nationality produces a status such as can otherwise be obtained 
only by birth, ‘‘recovery’’ really is a reactivation of a dormant nationality 
conferred by birth. ‘‘Recovery’’ by this argument would not be a ‘‘con- 
ferring of nationality after birth’’; it would be a revival of nationality con- 
ferred at birth, and hence would constitute no ground for expatriation 
under the American Act of 1940. 

Such an argument would appear to take advantage of a coincidence 
rather than rest on a basic distinction. There may be as many classifica- 
tions of nationals as Japanese lawmakers are able to devise, and one cate- 
gory of Japanese may enjoy political rights denied to another. While it is 
true that ‘‘naturalization’’ and ‘‘recovery’’ produce different nationality 
statuses, in both cases these are obtained as the result of new grants of per- 
mission from the Japanese Government. Nothing is ‘‘revived.’’ It is an 
immaterial coincidence that the political rights of a Japanese national by 
birth, and those of one whose nationality stems from ‘‘recovery’’ happen 
to be identical. 

We must conclude that Section 401(a) of the American Nationality Act 
of 1940—in effect on and after January 13, 1941—applies to a ‘‘recovery”’ 
of Japanese nationality made thereafter, and such a ‘‘recovery’’ results in 
the loss of American nationality in all cases in which the legality of the 
‘‘recovery’’ is not otherwise assailable. 


III. Tue Errect or OsTENSIBLE RECOVERIES 


Unfortunately the problem of the nationality status of the Nisei who has 
regained Japanese nationality does not end with conclusions as to the mean- 
ing of certain phrases in American law. An investigation of Japanese 
practices concerning the conferring and recording of ‘‘recoveries’’ shows 
at least five situations in which the legal adequacy of the purported ‘‘re- 
covery’’ to expatriate may still be questioned. They are the following: 


(a) When a Family Register Record ** contains no report of a ‘‘recov- 
ery’’ which in fact has been granted by a competent official. 


*4The Family Register Record system is one of the interesting features of Japanese 
law. Every Japanese possesses a personal record which is kept, together with the rec- 
ords of other members of his legal family, at a municipal office. On this record are 
reported vital facts such as date of birth, name of spouse, offspring, period of military 
service, criminal record, etc. These records are consulted frequently and the submission 
of copies of one’s Family Register Record in connection with applications for employ- 
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‘ ’ 


(b) When a Family Register Record reports a ‘‘recovery’’ which in 


fact was never obtained from a competent official. 

(c) When ‘‘recovery’’ was permitted by a competent government offi- 
cial, but no application therefor was made by a legally authorized 
person. 

(d) When a ‘‘reeovery’’ has been obtained during minority. 

(e) When the application for a ‘‘recovery’’ was submitted under 
duress. 

The legal effect of a purported ‘‘recovery”’ in each of the above situations 
requires separate consideration, but certain general observations can be 
made concerning the effect of irregularities. In order to result in a loss of 
American nationality, the ‘‘naturalization in a foreign state’’ which is de- 
scribed in subsection (a) of Section 401 of the Nationality Act of 1940, 
obviously must be a valid and effective naturalization. It is not the at- 
tempt at naturalization in a foreign state, or even the acquisition of a status 
which appears to be naturalization, which serves to divest a person of his 
American nationality. That result follows only from fully consummated 
naturalization which meets every essential requirement of the law of the 
foreign state. Therefore, when American nationality is clouded by an 
ostensible ‘‘naturalization in a foreign state,’’ an individual may free him- 
self from the inference of expatriation arising from the provisions of the 
above section and subsection by demonstrating that the acts taken by him 
or on his behalf actually do not achieve the result of naturalization under 
the laws of that particular foreign state. 

The procedures which could be utilized in controverting an ostensible 
naturalization could be either American or those of the foreign state whose 
nationality appears to have been conferred. For example, an individual 
whose name was entered on a naturalization register through a clerical mis- 
take might prove this fact either to an American court or consular official 
or to a foreign legal or administrative agency empowered to make a cor- 
rection. If it is American nationality which the individual is desirous of 
establishing rather than the lack of a foreign nationality which only inci- 
dentally would affect his American citizenship, it would seem that the 
primary determination of the existence or non-existence of legally exoner- 
ating circumstances (such as mistake, fraud or duress) should rest with 
American consular officials. But, as will be discussed more fully hereafter, 
in the absence of a satisfactory consular consideration of problems regarding 
‘*recoveries,’’ individual Nisei have been compelled to take the unprece- 
dented course of seeking Japanese rather than American consular assist- 
ance in clarifying their American citzenship.** 


ment, marriage negotiations, etc., is a general practice. Registration normally is lim- 
ited to Japanese nationals, and the inability or reluctance of an individual to provide a 
copy of his record would usually arouse suspicion of one who purported to be a Japanese. 

25 The curious fact of recourse to Japanese legal process in connection with the con- 
firmation of American citizenship has not escaped the attention of the Japanese press. 
See Tokyo Shimbun for Oct. 20 and Dee. 22, 1947. 
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A. The Effect of an Unrecorded Grant of Permission to ‘‘Recover’’ 


As was described above, until 1948 a ‘‘recovery’’ of Japanese nationality 
occurred when, and only when, permission to ‘‘recover’’ was granted by the 
Minister of Home Affairs (excepting a short period during and immediately 
after World War II, when this power was exercised by the governor of the 
prefecture in which the individual concerned was domiciled). Japanese 


on the part of 
the individual concerned or a relative who applied on his behalf, nor is any 


law requires no act of acceptance of a grant of ‘‘recovery 


official registration of the grant necessary. The government grant of per- 
mission completes and consummates ‘‘recovery’’ as of the date of issuance. 

The ultimate sources of proof of the existence of grants of permission to 
‘‘reeover,’’ other than original documents, are the files and records of the 
proper government agencies. The Archives and Documents Section of the 
Japanese Ministry of Home Affairs (now incorporated in the Attorney 
General’s Office) kept records which contain copies of applications, corre- 
spondence, and grants of ‘‘recoveries,’’ as well as a chronological roster of 
individuals who have ‘‘recovered’’ Japanese nationality during those 
periods when the Minister of Home Affairs has been empowered to author- 
ize ‘‘recoveries.’’ This section also maintains a chronological roster of 
‘‘reecoveries’’ granted by various prefectural governors during the term in 
which this authority was afforded. 

The existence and significance of the government records referred to 
above appear to have escaped the attention of American consular officials 
stationed in Japan before World War IT.” The sole and final source of 
authoritative information concerning nationality was thought to be a com- 
pletely different category of records pertaining to individual families. 
While it is true that the Family Registration Act provides for a report to a 
Family Register Record Custodian of a grant of permission to ‘‘recover”’ 
within a ten-day period after such grant has occurred, this recording re- 
quirement bears no relationship either to the creation or the continuing 
validity of the ‘‘recovery’’ obtained. Failure to perform the reporting 
duty merely exposes the neglectful party—presumably the applicant for 
the ‘‘reecovery’’—to the fines and punishments provided in the Family 
Registration Act itself. Lack of a report, or an unseasonable report of a 
“recovery’’ to a Family Register Record Custodian is in no sense fatal or 
even material to the effect of the ‘‘recovery.’’*7 Recorded or unrecorded 
in a family register, a ‘‘recovery’’ has legal validity and therefore will 
produce expatriation under the American Nationality Act of 1940. 


6 Note 21 above. 
*7 Matsuo Nemoto, Kosekiho, 1939, pp. 25-26 and 33. 
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B. The Effect of an Erroneous Report of ‘‘Recovery”’ on a Family Register 
Record 


The reverse of the situation discussed in the previous paragraph occurs 
when a Family Register Record contains a report of a ‘‘recovery’’ which 
has never been granted. In practice, the report of a ‘‘recovery’’ usually is 
transmitted to the proper Family Register Record Custodian and thus ap- 
pears on the record of the individual concerned. A certified copy of a 
Family Register Record therefore is a convenient, although definitely sec- 
ondary, form of evidence of the existence of a ‘‘recovery.’’ It would have 
probative value only when primary records of competent government offi- 
cials were unavailable. In cases where it can be demonstrated that the 
records of the Ministery of Home Affairs or those of the prefectural gov- 
ernments having jurisdiction over the place of domicile of the individual 
concerned report no ‘‘recovery,’’ contradictory recitations in a Family Reg- 
ister Record may be disregarded by one and all as obvious and harmless 
errors.*® 


C. The Effect of Grants of Permission to ‘‘Recover’’ Made to Individuals 
Who Did Not Petition Therefor 


In a number of cases an individual whose ‘‘recovery’’ of nationality was 
authorized by the Minister of Home Affairs or a prefectural governor has 
later asserted that this ‘‘recovery’’ was not obtained on his own appli- 
eation or that of a person legally entitled to act on his behalf. During 
World War II some Japanese families were over-zealous in attempting to 
secure for American-born members residing in Japan the advantages of a 
Japanese nationality status. Either in ignorance of the provisions of law, 
or despite knowledge, unauthorized relatives have petitioned directly for 
the restoration of nationality of a family member, and in a number of 
instances Japanese officials have acted quite erroneously in granting per- 
missions to ‘‘recover.’’ This form of administrative error produces no 
legal effect whatsoever in the opinion of Japanese authorities.*® It is void 
ab initio, is not susceptible to ratification or prescription, and under 
Japanese law can be ignored under all cireumstances.*® <A ‘‘recovery’’ so 
obtained being completely ineffectual under Japanese law, it follows that 
it could not produce expatriation under subsection (a) of Section 401 of 
the Nationality Act of 1940, since this result flows only from successful 
acquisitions of foreign nationality. 


28 Errors of this sort have arisen from the failure of custodians to demand proof be- 
fore entering reports of ‘‘recoveries’’ and perhaps from a mistaken assumption that a 
return to Japan of a relative was sufficient to constitute a revival of that individual’s 
nationality. 

29 Tatsukichi Minobe, in Gyoseiho Satsuyo (1942 ed.), Vol. 1, p. 193; Jiro Tanaka, in 
Gyosei Koi no Kashi (Hogaku Kyokai Zashi, Vol. 49, Issue 2, p. 67). 

80 Minobe, cited above, p. 175; Tanaka, cited above, p. 20. 
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The difficulty arises in determining when this condition obtains. In 
situations where it is apparent from the face of the application for a ‘‘re- 
covery’’ that it was submitted neither by the individual who is to recover 
nationality nor by a parent or grandparent, there can be no question as to 
the void nature of the application, and an American consular official can 
properly ignore even the recorded grant of permission which results from 
such an application. Usually it is not clear from the face of the instrument 
that the signature and seal which purport to be that of the recovering indi- 
vidual were, in fact, not his or were not affixed by a person legally entitled 
to act on his behalf. Extraneous proof is required, and it is readily under- 
standable that to non-Japanese this could be difficult to comprehend and 
evaluate. In a number of cases when Nisei have asserted that this situa- 
tion exists, the American Consulate in Yokohama has required, as a practical 
solution, that proof of forgery or misuse of seal be made to a Japanese 
instrumentality competent to correct nationality records, and that any void 
recitations which serve to cloud the individual’s true nationality status be 
sponged from such records. Although in a strict legal sense such cases 
also are of a primary concern to American consular officials, the availability 
of Japanese relief and the practical difficulties which would accompany any 
other course probably justify this procedure. Several hundred actions for 
the correction of records have been filed by Nisei in the Tokyo District 
Court, and at the date of completion of this article, in a number of cases 
judgments have been rendered to the effect that a recorded ostensible ‘‘re- 
covery’’ is void, in that it did not result from an act of the individual 
concerned. 


D. Recoveries Obtained during Minority 


Japanese law provides two procedures whereby a ‘‘recovery’”’ of nation- 
ality may be obtained by an individual in his own right during minority. 
When the person concerned is under fifteen years of age, an application for 
his ‘‘recovery’’ must be made by a parent or grandparent; when fifteen 
years of age or over, the individual acts on his own behalf.*? Obviously, 
until a minor has attained the age of fifteen, no actions taken by him or in 
his name in regard to ‘‘recovery’’ could produce expatriation under sub- 
section (a) of Section 401 of the Nationality Act of 1940, for under Japa- 
nese law no minor could lawfully obtain the ‘‘naturalization in a foreign 
state . . . upon his own application’’ which is required by that section. 

The effects which will follow from a ‘‘recovery’’ secured after the age of 
fifteen, but within the period of the individual’s minority, are not clear 
from the Nationality Act of 1940. Section 407 of that Act, in providing a 
special disability for certain categories of minors, states that ‘‘no national 
under eighteen years of age can expatriate himself under subsections (b) 


31 Koseki Ho Shiko Kisoku, Art. 8. 


4 
‘ 
' 


454 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to (g) inclusive, of Section 401’’; but, it will be noted, Section 407 thereby 
excludes subsection (a) under which expatriation through naturalization 
occurs. Section 401 itself contains nothing which would suggest a depar- 
ture from the conventional age of majority in determining the capacity for 
expatriation through naturalization in a foreign state. 

The official policy of the Department of State regarding ‘‘recoveries”’ 
made during minority has changed twice since 1946. At first it was held 
that the usual rules regarding minority would apply in the absence of 
specific changes of the Nationality Act of 1940. Individuals who had re- 
acquired Japanese nationality when under the age of twenty-one were not 
regarded as expatriated. This construction was reversed in February, 
1947, by a ruling from the Department of State to the effect that ‘‘any 
supposed incapacity of a minor to act on his own behalf in naturalization 
is fanciful.’’** Literally applied, this doctrine expatriated everyone who 
had affixed a signature on a naturalization petition regardless of his age. 
Fortunately, Japanese limitations regarding the minimum age for personal 
submissions of applications for recoveries operated to protect the citizen- 
ship of American children under the age of fifteen, but those Nisei whose 
Japanese nationality had been obtained between the ages of fifteen and 
twenty-one were held to be expatriated. American consular officials in 
Japan, in compliance with this harsh and dubious ruling, found it neces- 
sary to rescind clearances given in several hundred cases. Individual Nisei 
who had been given employment with the Allied Occupation as American 
citizens were forced to surrender their jobs, and others who had been re- 
turned to America on the basis of a finding of citizenship were faced with 
the prospect of deportation. Eventually, in the spring of 1948, this con- 
struction regarding minority was revoked. The earlier view which recog- 
nizes the usual rules pertaining to majority is now applied at the present 
time. 


‘ 


E. Duress in “‘Recoveries’’ of Japanese Nationality 


No one acquainted with the conditions which existed in Japan during 
World War II will be surprised to learn that some of the ‘‘recoveries’’ ob- 
tained after December 7, 1941, are now asserted to have resulted from 
duress. Japan at war gave scant consideration to the rights and well- 
being of residents who, although of Japanese descent, were American citi- 
zens. In contrast with the evacuation, internment and deportation policies 
of the United States, the Japanese Government refused to intern Nisei or 
permit repatriation to America. 

Oddly enough it was this absence of internment which worked to the dis- 
advantage of those Nisei who possessed only American nationality. They 


32 Abstract of Passport Laws and Precedents No. 4.4B of Feb. 5, 1947, to be found in 
Passport Code. 
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were thereby turned loose to shift for themselves in a society where proof 
of Japanese nationality was frequently an essential for survival. The 
position of a Nisei who had only American nationality was quite different 
from that of one who held dual nationality, for it was the lack of Japanese 
nationality, rather than the fact of possession of American nationality, 
which produced complications. As long as an individual had only Amer- 
ican nationality—a condition which, it should be noted, resulted from an 
earlier decision on his part or that of his parents that he should be an 
American alone—he lacked the Family Register credentials without which 
it was difficult or at times impossible to obtain food, clothing, employment 
and housing, and to study or travel. And the reluctance of such an Amer- 
ican to take the step necessary to acquire such credentials, namely, to revive 
the Japanese nationality given to him at birth, could well have exposed him 
to powerful combinations of family and social pressures and even have in- 
duced active police oppression. To a people as steeped in nationalism and 
as devoted to the doctrines of jus sanguinis as were the Japanese, the failure 
of a member of their own race to conform to the accepted pattern of an 
Imperial subject was an attitude akin to apostasy. It is no wonder that 
among the persons who obtained ‘‘recoveries’’ during World War II there 
are those who now contend that their actions were forced. This assertion 
necessitates a consideration of the legal concept of ‘‘duress’’ as applicable 
to such ‘‘recoveries.’’ 

(1) Duress defined : 

Duress such as would afford a release from the effects of a ‘‘recovery’’ of 
Japanese nationality probably should be defined in accordance with Japa- 
nese substantive law, since the existence of the act to be avoided is gov- 
erned by that law. American standards and principles seem always to 
have been applied, however, in past cases in which American agencies have 
considered the existence of duress productive of a loss of American 
nationality. 

In terms of the practical legal result, the differences between Japanese 
and American concepts of duress appear to be negligible. In Japanese 
law duress is present when a threat is made or pressure is applied, regard- 
less of the means or method, if the threat or pressure is improper and as a 
result thereof a person is compelled to perform a legal act.** A case of 
duress of a general social or economic character on relationships other than 
those of business appears never to have been presented to the Japanese 
Supreme Court, but the voidability of actions taken thereunder is clear 
from the general principles stated in the Civil Code.** In American law, 
duress is present when circumstances exist which deprive an individual of 


88 Horitsu Jisho (Watanabe), defining Duress (Kyohaku). Also, Gendai Hogaku 
Zenshu, Vol. 3, pp. 223-224, citing Supreme Court Case No. 1529 of November 28, 1904. 
84 Civil Code, Art. 96. 
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the free exercise of his will power.** The inability to provide rigid and 
mechanical tests and standards whereby this condition is to be determined 
is generally admitted, and accepted concepts permit a cancellation of acts 
done under duress of even an intangible variety. 

(2) Proof of duress: 

Nisei who assert duress in connection with ‘‘recoveries’’ of Japanese na- 
tionality have been greatly disappointed by the policy of the Department 
of State in regard to standards of proof. In cases of duress American 
consular practice calls for an examination by a consular official whose con- 
clusions are guided by instructions from the Department of State as to the 
nature of duress and by Departmental precedents. He can make no de- 
cision, however, and must refer the matter to Washington. The initial case 
in which such an assertion of duress was considered in regard to a ‘‘re- 
covery’’ came in 1946. Therein a Nisei described, with elaborate docu- 
mentation, a ‘‘recovery’’ for which he finally had applied after six months 
of resistance to periodic police interrogations, arrests, unemployment, great 
privation, threats of eviction from his home, and a variety of other pres- 
sures applied to him, his wife who was seriously ill, and their small children, 
all attributable to his refusal to request a restoration of his Japanese na- 
tionality after the outbreak of war. The American Consulate in Yoko- 
hama, after a careful consideration of the evidence submitted, recommended 
that a finding of duress be made. The Nisei’s application for registration 
as an American citizen, however, was refused by the Department of State 
in Washington, which instructed the Consulate that such facts could not 
constitute ‘‘duress in the legal sense.’’ *® 

This ruling varies from the established concepts of American law as 
stated in American Jurisprudence, Vol. 17, page 833: 


There is no legal standard of resistance with which the person acted 
upon must comply at the period of being remediless for a wrong done 
to him, and no general rule as to the sufficiency of facts to produce 
duress. . . . Duress is to be tested, not by the nature of the threats, 
but rather by the state of mind induced thereby in the victim. The 
means used to produce that condition, the age, sex, state of health, and 
mental characteristics of the injured party are all evidentiary, merely, 
of the ultimate fact in issue, of whether such person was bereft of the 
free exercise of his will power. Obviously what will accomplish this 
result cannot justly be tested by any other standard than that of the 
particular person acted upon. 


Even as defined above, probably only a small percentage of the applica- 
tions for ‘‘recovery’’ made during World War II by Nisei in Japan could 
be found to have occurred under duress. Most individuals, for reasons of 
their own, elected to regain Japanese nationality under conditions and at 
times when a freedom of choice existed. While one can sympathize with 


3517 American Jurisprudence, p. 873. 
36 Case of Leslie Nakashima. 
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the desire of ex-Americans to regain their citizenship, there is no question 
but that in most cases individuals are irrevocably bound by the actions they 
have taken. 

In order to arrive at just decisions regarding duress, elasticity in forms 
of proof is as important as latitude in definition of the concept. Only 
rarely are courts or administrative agencies fortunate enough to have be- 
fore them cases of the classic ‘‘shotgun’’ variety. Frequently they find it 
necessary to infer and to extrapolate upon the basis of many and sometimes 
apparently insignificant facts, in order to determine the ultimate issue— 
the state of mind under which the complaining party acted. In regard to 
‘‘recoveries’’ obtained in Japan during the war years, the problems of 
proof are particularly acute. The lapse of years plus the lack of sub- 
poena power of a consular investigator inevitably force a greater reliance 
on secondary forms of evidence than would normally be admissible in 
judicial practice. Yet it is an interesting fact that in recent months Amer- 
ican courts themselves have shown a surprising liberality in admitting the 
existence of duress in renunciations of American nationality which took 
place in relocation centers in America during the war. They have recog- 
nized that a supercharged atmosphere existed in such camps, and that under 
such circumstances pressures upon individuals, which at other times would 
not constitute duress, nevertheless produced that result.*’ 

Logically and legally it is equally as permissible for an American ad- 
ministrative agency to follow judicial precedent by recognizing what is 
almost a self-evident fact, namely, that any American who was in Japan 
during the war years and who made an open assertion and defense of his 
nationality would be exposed to strains and pressures. In passing upon 
actions taken by individuals living under such conditions, American con- 
sular officials should be free to consider whatever evidence is cogent and 
available, and great weight should be given to their conclusions regarding 
the existence of duress. This, unfortunately, is not the present policy or 
procedure of the Department of State. In not one of the several score of 
cases in which consular officials in Japan have found duress to exist and 
have so stated in the transmittal of petitions, has this conclusion been ac- 
cepted by the Department of State in Washington. For all practical 
purposes relief from duress is not possible at the present time through 
American administrative procedures, and individual Nisei are forced to seek 
other forums and processes in an attempt to establish the fact that their 
“‘recoveries’’ were the product of coercion. 

(3) Relief from Japanese agencies: 

The alternative sources of relief most convenient to Nisei in Japan are 
the Japanese administrative agencies and courts which are empowered to 
cancel ‘‘recoveries.’’ Unfortunately, under Japanese process, more is re- 


87 Tadayasu Abo v. Clark, U. 8. Dist. Ct., N. D. Calif., 77 Fed. Supp. 806; this 
JOURNAL, Vol. 42 (1948), p. 940. 
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quired in the removal of a voidable administrative action than a simple 
withdrawal or avoidance of the application upon which such action was 
based. A competent administrative official having acted in his official ca- 
pacity, the grant of permission to ‘‘recover’’ is on the record and is valid. 
Nullification must occur through either an administrative or judicial can- 
cellation. In either instance the effect under Japanese law is retroactive. 
The administrative action becomes inoperative from the date of its initial 
issuance and, when viewed from a point in time after such a cancellation has 
occurred, the legal condition is the same as though no administrative grant 
of permission was ever made.** Such an avoided ‘‘recovery,’’ therefore, is 
ineffective ab initio, and could not constitute a ‘‘naturalization in a foreign 
state’’ such as would expatriate an American. Attested copies of cancella- 
tion judgments, or officially certified statements of custodians of ministerial 
or prefectural governmental archives to the effect that cancelled ‘‘recov- 
eries’’ have been stricken from the records, should be adequate proof for 
American consular officials. 

Until the going into force of the new Japanese Constitution on May 3, 
1947, a judicial attack on a grant of ‘‘recovery’’ was not possible in Japan, 
as no civil or administrative court had jurisdiction over actions challenging 
nationality grants. Nor did a procedure exist for forcing an administrative 
reconsideration.*® The sole avenue of relief lay in petition to the Minister 
of Home Affairs for a voluntary administrative cancellation of his earlier 
action or that of the prefectural governor. Under Article 81 of the new 
Constitution, a judicial review of all administrative actions is guaranteed, 
but whether this provision extends to actions taken before the effective date 
of the Constitution is a neat question, as is also that of the period of limita- 
tions which will govern in challenges of administrative acts which occurred 
before 1947. 

Both methods—petition and court action—have been attempted by Nisei. 
A number of actions are pending before the Tokyo District Court in which 
the stated cause of action is the avoidance of a ‘‘recovery’’ allegedly pro- 
duced under duress. No decisions have yet been rendered, and it is difficult 
to predict the attitude which will be taken in response to this unprecedented 
variety of suit. 

(4) Actions before Federal courts: 

Should Japanese courts and administrative agencies fail to afford relief 
in eases of ‘‘recoveries’’ obtained under duress, the final recourse open to 
an individual would be an action before a Federal District Court in the 
United States. Here also there are peculiar complications and practical 
difficulties. While the American Nationality Act of 1940 authorizes the 


88 Minobe, cited in note 29 above, pp. 204-6. 

89 The Court of Administrative Litigation exercised limited jurisdiction over certain 
specified categories of cases which did not include nationality actions. Gyosei Saiban Ho, 
Art. 15. See also Sogan Ho, Statute 106 of Nov. 10, 1890. 
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issuance of special certificates of identity which authorize entry into the 
United States for the purpose of litigation of a nationality claim, the mere 
presence and personal testimony of a Nisei in an American court probably 
would not afford sufficient proof. The establishment of duress always is a 
difficult matter, and in eases of ‘‘recoveries’’ it may be a tremendous task 
to reproduce to the satisfaction of an American judge, unacquainted with 
the peculiar circumstances which existed in Japan in the course of World 
War II, those social, economic and political considerations which may have 
combined to produce pressure upon an individual. Even tangible evidence 
such as that of police abuse, influences of family members, refusals of em- 
ployment, orders of eviction, et cetera, also could be presented before an 
American court only with greatest difficulty and expense. Nevertheless, 
such actions have been filed by affected individuals with the encouragement 
of American organizations interested in Nisei problems and civil liberties. 
Doubtless these litigants are heartened by recent Federal court decisions 
which recognize a similar variety of duress as applied to Nisei in relocation 
camps in America in the course of World War II.*° 


CONCLUSIONS 


Acquisitions of Japanese nationality by the process known to Japanese 
law as ‘‘recovery,’’ if occurring after the going into force of the American 
Nationality Act of 1940 and by a person who has attained majority, pro- 
duce a loss of American nationality. However, certain categories of osten- 
sible ‘‘recoveries’’ are void and may be disregarded by American consular 
officials upon the submission of proper evidence. Other ‘‘recoveries’’ are 
voidable for reasons of duress, and expatriation may be avoided by proof 
of such duress either to American or Japanese agencies. At the present 
time rigid standards of proof of duress, inconsonant with general American 
legal principles, are applied by the Department of State, and individuals 
are seeking cancellations of ‘‘recoveries’’ by competent Japanese courts or 
administrative agencies which will serve to clarify American nationality 
status. Actions before American courts, although a final possibility for 
contesting expatriation when other means have failed, will present formid- 
able problems of proof on issues of duress. 


40 Inoue v. Clark, U. S. Dist Ct., S. D. Calif., 73 Fed. Supp. 1000; this Journat, Vol. 
42 (1948), p. 492. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By YvEN-uI Liana * 


REPARATION FOR INJURIES SUFFERED IN THE SERVICE OF THE UNITED NATIONS 


The International Court of Justice on April 11, 1949, gave its unanimous 
opinion that, in the event of an agent of the United Nations in the per- 
formance of his duties suffering injury in circumstances involving the re- 
sponsibility of a Member (or a non-member) State, the United Nations 
as an organization has the capacity to bring an international claim against 
the responsible de jure or de facto government with a view to obtaining the 
reparation due in respect of the damage caused the United Nations. By a 
majority of eleven, with four judges dissenting, the Court also gave its 
opinion that the United Nations has the capacity to claim reparation due in 
respect of the damage caused to the victim or to persons entitled through 
him. The Court by ten votes to five gave its further opinion that when the 
United Nations as an organization is bringing a claim for reparation of 
damage caused to its agent, it can only do so by basing its claim upon a 
breach of obligations due to itself; and that respect for this rule will usually 
prevent a conflict between the action of the United Nations and such rights 
as the agent’s national state may possess, and thus bring about a reconcilia- 
tion between their claims.’ 

This advisory opinion was given in response to a request made by the 
General Assembly of the United Nations on December 3, 1948. As the text 
of this opinion is printed elsewhere in this issue of the JouRNAL, it will be 
the primary purpose of this note to describe the proceedings in the General 
Assembly and its Sixth Committee which led to the adoption of the reso- 
lution containing this request, and to summarize some of the views expressed 
by the Member States in the proceedings before the Court. 


I. Submission of the Question by the Secretary General 


The subject of reparation for injuries suffered in the service of the 
United Nations was placed on the agenda of the third session of the Gen- 
eral Assembly at the request of the Secretary General.? His action was 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. Acknowledgment is made to Mr. F. Blaine Sloan, Mr. H. T. Liu 
and Mr. Roberto Herrera for assistance in the preparation of the notes. 

1 Reparation for Injuries Suffered in the Service of the United Nations, Advisory 
Opinion. I1.C.J. Reports, 1949, p. 174; this JouRNAL, p. 589. 

2U. N. Does. A/650, A/BUR/102, Sept. 21, 1948. 
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prompted by the series of tragic events which had occurred in Palestine 
resulting in the death or serious injury of eight agents of the United Na- 
tions. These incidents had culminated on September 17, 1948, with the 
assassination of Count Folke Bernadotte, United Nations Mediator in Pales- 
tine, and Colonel Serot, a United Nations observer from France. The Sec- 
retary General emphasized that these deaths raised ‘‘more urgently than 
ever before, the question of what the United Nations shall do to make cer- 
tain, so far as is humanly possible, that its representatives will enjoy a 
maximum amount of protection in the future while performing their duties 
in areas of physical danger.’’ * 

At the 142nd plenary meeting of the General Assembly the question of 
reparations, upon the recommendation of the General Committee, was re- 
ferred to the Sixth Committee for consideration.’ The Sixth Committee 
had before it a Memorandum submitted by the Secretary General which 
described the attacks which had been made upon United Nations agents in 
Palestine, and the action which the Secretary General had taken following 
these incidents. The Secretary General explained that he had communi- 
cated with the authorities in control of the territory in which agents had 
been killed with regard to the protection of the interests of the Organiza- 
tion, and had paid indemnities to the heirs of persons killed, and had also 
paid medical, hospital, funeral and other related expenses. 

It was assumed by the Secretary General that the General Assembly 
would not desire to enter into a determination of responsibility in indi- 
vidual cases, but might consider the general questions of law, policy and 
procedure which were involved. With this in view three specific questions 
were submitted for the consideration of the General Assembly. These were: 


(1) Whether, in the view of the General Assembly, a State may have 
a responsibility as against the United Nations for injury to or death of 
an agent of the United Nations; 

(2) What should be the general policy with respect to the repara- 
tions or measure of damages which should be claimed ; 

(3) What should be the procedure for the presentation and settle- 
ment of claims. 


The Secretary General in submitting these questions stated that he had 
no doubt that the United Nations, which has capacity to enter into inter- 
national agreements with states, possesses the legal capacity to present a 
claim under international law against a state, whether a Member or a non- 
member of the United Nations.’ 


8 For the list of those tragic incidents see U. N. Doc. A/674, Oct. 7, 1948. 

4U. N. Doe. A/P.V. 136, Sept. 21, 1948, p. 47. 

5U. N. Doe. A/P.V. 142, Sept. 24, 1948. 

6 U. N. Doe. A/674, Oct. 7, 1948. 

7 Ibid., at p. 5. The Secretary General, while stating that no exact precedent existed, 
relied upon the analogy of the responsibility of a state for injury to the nationals of 
other states. He cited Mavrommatis’ Palestine Concessions Case, Publications of the 
Permanent Court of International Justice: Series A, No. 2. 
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II. Proposals before the Sixth Committee of the General Assembly 


The Sixth Committee discussed the subject during eleven meetings which 
were held from November 19 to 26, 1948.8 A number of proposals were 
advanced which may be grouped into three principal categories. First, 
there were draft resolutions in which it was proposed to authorize the Sec- 
retary General to take certain action with respect to the injury suffered by 
United Nations agents. An Egyptian draft resolution, as originally intro- 
duced, would have authorized the Secretary General to make any pertinent 
application to the responsible de jure or de facto government with a view 
to obtaining reparation.? A Uruguayan draft resolution, which also falls 
in this first category, on the other hand would merely have given the Gen- 
eral Assembly’s approval to the action already taken by the Secretary 
General and would have authorized him to pay full indemnity to the agents 
who had suffered injury.2® It did not contain a specific answer to the Sec- 
retary General’s questions with respect to a claim to reparation from the 
responsible states. A second course of action was suggested in a draft 
resolution presented to the Committee by the representative of Syria.” 
It was proposed in this draft resolution that the subject be referred to the 
International Law Commission for the purpose of drafting a convention 
which would give to the United Nations the right to bring a claim on an 
international level. The third proposal, supported by the largest group of 
representatives, was that embodied in a Belgian draft resolution, together 
with numerous amendments, suggesting that the legal questions involved 
in the subject of reparation should be submitted to the International Court 
of Justice for an advisory opinion.” 

Those members of the Sixth Committee who supported the first course of 
action, namely, that the General Assembly should immediately give certain 
authorizations to the Secretary General, argued that it was quite clear that 
the United Nations was entitled to make certain claims for reparation, and 
that reference of the question to the International Law Commission or the 
International Court of Justice was unnecessary.’* The representative of 


8U. N. Does. A/C.6/SR.112-121, and 124. 

9U. N. Doe. A/C.6/279, and Corr. 1, Nov. 20, 1948. Amendments were submitted by 
France, U. N. Doe. A/C.6/282, and U.S.S.R., Doc. A/C.6/284. 

10 U. N. Does. A/C.6/281 and Rev. 1, Rev. 2, Nov. 20 and 22, 1948. 

11U. N. Does. A/C.6/276, Nov. 19, 1948, and A/C.6/SR.116, pp. 7-9; an amendment 
was submitted by France, U. N. Doc. A/C.6/278, Nov. 20, 1948. 

12U. N. Does. A/C.6/275, Rev. 1, and Rev. 1/Corr. 1, Nov. 19 and 20, 1948, and 
A/C.6/291, Nov. 24, 1948. Amendments were presented by France, U. N. Doe. A/C.6/ 
277, Nov. 20, 1948; United Kingdom, U. N. Does. A/C.6/280, Nov. 20, 1948, A/C.6/283, 
Nov. 22, 1948; France and Iran, U. N. Doc. A/C.6/285, Nov. 22, 1948; Venezuela, U. N. 
Doe. A/C.6/292, Nov. 24, 1948; Greece, U. N. Doc. A/C.6/293, Nov. 25, 1948. A com- 
bined text is found in U. N. Doc. A/C.6/294, Nov. 25, 1948. 

18 U.S.S.R., U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, pp. 2-3; Egypt, U. N. Doe. A/C.6/ 
SR.117, Nov. 24, 1948, p. 11; France, U. N. Does. A/C.6/SR.112, Nov. 20, 1948, pp. 
13-15; A/C.6/SR.114, Nov. 20, 1948, p. 6; A/C.6/SR.115, Nov. 22, 1948, p. 5. 
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France, Mr. Charles Chaumont, while recognizing that a request for an 
advisory opinion could be made under Article 96, paragraph 1, of the Char- 
ter of the United Nations, expressed some hesitation for fear that there 
might be a restrictive interpretation. ‘‘If by addressing a question to the 
International Court of Justice,’’ he said, ‘‘the United Nations would be 
exposed to the risk of losing any part of its rights in the matter, the French 
delegation would oppose such action.’’ '* 

Taking an exactly opposite position were those representatives who 
argued that the United Nations had no capacity to present a claim against a 
state under existing rules of international law.’° They believed that 
the most practical solution would be to have the International Law Com- 
mission study the problem and draw up a convention. The representative 
of Peru stated that the Syrian proposal best took account of the necessity 
for establishing new law.'® The representative of Sweden also felt some 
hesitation with regard to the proposal to submit the question to the Inter- 
national Court of Justice. He asked ‘‘ whether it was not possible, as there 
was no precedent nor doctrine, that the Court would merely advise that 
there was no body of established law in existence on the question.’’ He 
therefore agreed with the proposal of the Syrian Delegation to ask the In- 
ternational Law Commission to prepare a draft convention."’ 

Among those representatives favoring the third line of proceeding, namely, 
reference of the question to the International Court of Justice for an ad- 
visory opinion, were many who expressed the view that the United Nations 
did have the necessary capacity to bring an international claim under exist- 
ing law, but considered that because of varied opinions expressed in the 
Committee it would be best to submit the legal questions to the Court.'8 
Some of these representatives also pointed out that the opinion of that 
authoritative tribunal would strengthen any steps taken by the United 
Nations in the eyes of the world, and would give great weight to this 
action.?® 

Mr. Georges Kaeckenbeeck, representative of Belgium, who had originally 
introduced the proposal in favor of consulting the Court, explained that 
his delegation’s draft resolution had been prompted by two main considera- 


144U. N. Doe. A/C.6/114, Nov. 20, 1948, p. 6. 

15 Syria, U. N. Does. A/C.6/SR.112, Nov. 20, 1948, p. 13; A/C.6/SR.116, Nov. 22, 
1948, pp. 7-9; A/C.6/SR.117, Nov. 24, 1948, p. 2; Greece, U. N. Doe. A/C.6/SR.112, Nov. 
20, 1948, pp. 16-18; Peru, U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, pp. 7-8. 

16 U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, p. 7. 

17U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, pp. 10-11. 

18 United States, U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 5; Netherlands, U. N. 
Doe, A/C.6/8R.118, Nov. 27, 1948, p. 7; Chile, U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, 
p. 12; Iran, ibid., pp. 12-13, Brazil, ibid., p. 14; Venezuela, U. N. Doe. A/C.6/SR.114, 
Nov. 20, 1948, p. 4; Colombia, U. N. Doe. A/C.6/SR.116, Nov. 22, 1948, p. 3; Afghanis- 
tan, U. N. Doe. A/C.6/SR.120, Nov. 29, 1948, p. 7; China, U. N. Doc. A/C.6/SR.118, 
Nov. 27, 1948, p. 5. See L.C.J. Doe. Distr. 47/48, pp. 5-6. 

19 Iran, Venezuela, statements cited, supra, note 18. 
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tions : ‘‘the desire, first, to avoid lengthy discussions on points of doctrine— 
points on which it might be difficult to reach agreement; and, secondly, to 
provide a solid basis for the protection of United Nations agents at an inter- 
national level.’’ °° 

Other representatives who favored recourse to the International Court 
entertained doubts either with regard to the right of the United Nations to 
bring a claim, or else with regard to certain aspects of the exercise of that 
right.2* These representatives considered that an opinion of the Court 
would be desirable for the resolution of these doubts. The representative 
of the United Kingdom considered that the subject would raise serious legal 
questions and that the Committee should have the most authoritative legal 
opinion. He also pointed out that other international organizations could 
make use of the decision as a precedent.** 

The representative of Australia emphasized that it was a function of the 
Court to give advice on questions of this kind. He stated that his country 
had always favored the widest possible use of recourse to the International 
Court of Justice.” 


III. Decisions of the Sixth Committee and of the General Assembly and the 
Submission of the Question to the International Court of Justice 


After discussing these proposals at length, the Sixth Committee at its 
118th meeting on November 23, 1948, took a vote on a preliminary question 
of principle. It was decided by a vote of twenty-seven to six, with seven 
abstentions, that the Committee could not immediately determine the legal 
question whether the United Nations had the capacity to present a claim 
against a state for reparation for injuries incurred by its agents in the ex- 
ercise of their functions.** 

Nothwithstanding this vote on the question of principle, the Committee 
next voted on the Egyptian draft resolution with the substantial amend- 
ments proposed by the Delegation of the U.S.S.R. While there was no 
written text of this draft resolution in its final form before the Committee, 
the most significant part of the proposal was to the following effect: 


The General Assembly authorizes the Secretary-General, in the event 
of a United Nations agent in the course of duty suffering bodily i injury 
in circumstances inv olving responsibility of a State under recognized 
principles of international law, to make, subject to the consent ‘of the 
State of which the agent suffering such ia is a national, pertinent 


20U. N. Doe. A/C.6/8R.115, Nov. 22, 1948, pp. 

21 United Kingdom, U. N. Doc. A/C.6/SR.112, Seas 20, 1948, p. 7; Australia, U. N. 
Doe. A/C.6/SR.113, Nov. 24, 1948, p. 2; Torker, U. N. Doe. A/C.6/SR.114, Nov. 20, 
1948, p. 3; Ecuador, U. N. Doc. A/C.6/SR.120, Nov. 29, 1948, p. 7. 

22U. N. Doce. A/C.6/SR.112, Nov. 20, 1948, p. 7. 
23 U. N. Doc. A/C.6/SR.113, Nov. 24, 1948, p. 2 
24U. N. Doc. A/C.6/SR.118, Nov. 27, 1948, p. 11. 
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demand to the responsible de jure or de facto Government, and also to 
file a suit in the appropriate national courts with a view to obtaining 
the reparation due to the victim or to the persons entitled through 


him.*5 

This proposal was rejected by a vote of twenty-six to nine, with seven 
abstentions.*®° Mr. Feller, on behalf of the Secretary General of the United 
Nations, stated that in the view of the Secretary General the rejection of 
this proposal by no means constituted a negative decision of the Committee 
on the question whether the Secretary General might present a request for 
redress on either a national or international level.*7 This statement on be- 
half of the Secretary General was concurred in by a large majority of those 
representatives who spoke following the vote on the Egyptian proposal.” 
The representative of France considered that ‘‘the vote which the Com- 
mittee had just taken should not have the effect of discouraging the United 
Nations in its efforts to obtain compensation for the victims.’’ *° 

Neither the Syrian nor the Uruguayan representative insisted upon a 
vote upon his resolution, and there remained only the Belgian proposal to 
be considered.*° Amendments had been suggested by the delegations of 
France, the United Kingdom, France and Iran, Venezuela, and Greece.*! 
The Colombia representative introduced a proposal to establish a subecom- 
mittee with instructions to prepare a text based on the various proposals 
and amendments which had been submitted to the Committee.** This 
proposal was not formally adopted, but a text incorporating the common 
views of the Sixth Committee was drafted by a working party composed 
of the representatives of Belgium, Colombia, France, Greece, Iran, Syria, 
the United Kingdom, Uruguay and Venezuela.** 

The most important change introduced into the original Belgian text was 
the division of damage for which possible reparation might be claimed into 
two elements: first, damage caused to the United Nations; and second, dam- 
age caused to the victim or to persons entitled through him. A second ques- 
tion was added in which the question was put to the Court, in the event of 
its giving an affirmative reply concerning the capacity to claim reparation 


25 This text is pieced together from U. N. Docs. A/C.6/279 and A/C.6/284 and the 
records of the discussion in the Sixth Committee. See particularly Does. A/C.6/SR.119, 
pp. 3-11; A/C.6/SR.120, pp. 2-5. 

6 U. N. Doe. A/C.6/SR.120, Nov. 29, 1948, pp. 5-6. 

27 Ibid., p. 8. 

28 Ibid., at pp. 8-14. 

29 Ibid., at p. 9. 

80 The representative of Syria withdrew his proposal, but reserved his delegation’s 
right to make necessary observations to the International Court of Justice. U.N. Doe. 
A/C.6/8R.124, Nov. 27, 1948, p. 3. 

31 See supra, note 12. 

32U. N. Doe. A/C.6/286, Nov. 22, 1948. The Delegation of Greece submitted an 
amendment to this proposal. U. N. Doc. A/C.6/287, Nov. 23, 1948. 

33 U. N. Doe. A/C.6/294, Nov. 25, 1948. 
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with respect to the second item of damage noted, how action by the United 
Nations is to be reconciled with such rights as may be possessed by the state 
of which the victim is a national. 

A preamble was also written emphasizing the urgency of the question and 
stating the General Assembly’s desire that the Secretary General should be 
able to act without question as efficaciously as possible with a view to obtain- 
ing any reparation due. A final paragraph was also drafted containing an 
instruction to the Secretary General to prepare proposals in the light of the 
advisory opinion to be rendered by the Court and to submit these proposals 
to the fourth session of the General Assembly. 

At its 124th meeting on November 26, 1948, the Sixth Committee voted 
on the proposal to ask an advisory opinion of the International Court of 
Justice on the subject of reparation for injuries suffered in the service of 
the United Nations. This proposal, as incorporated in the combined text, 
was adopted by a vote of thirty-four to five, with one abstention.** The 
report of the Sixth Committee recommending the adoption of this draft 
resolution was submitted to the 169th meeting of the General Assembly on 
December 3, 1948, by the Rapporteur of the Committee, Mr. Jean Spiro- 
poulos of Greece.*® The vote was taken by a show of hands and the resolu- 
tion was adopted unanimously by fifty-three votes.** The legal questions 
contained in this resolution were as follows: 


I In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the re- 
sponsibility of a State, has the United Nations, as an Organization, 
the capacity to bring an international claim against the responsible 
de jure or de facto Government with a view to obtaining the repara- 
tion due in respect of the damage caused (a) to the United Nations, 
(b) to the victim or to persons entitled through him ? 

II. In the event of an affirmative reply on point I (b), how is action by 
the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national ? *” 


A certified true copy of the English and French texts of the resolution of 


the General Assembly was transmitted to the Court by the Secretary 
General on December 4, 1948. 


IV. Discussion on the Legal Issues in the Sixth Committee 


As was brought out in the discussions in the Sixth Committee, the question 
of reparation for injury to United Nations agents raises legal issues of 
fundamental import for the development of international law and inter- 
national organization. Some of these issues, such as the question of the 


84 U. N. Doe. A/C.6/SR.124, Nov. 27, 1948, p. 7. 

35 U. N. Doc. A/749, and Corr. 2, Dee. 2, 1948. 

36 U. N. Doc. A/P.V.169, Dec. 3, 1948, p. 47. 

87 General Assembly resolution 258 (III), Dec. 3, 1948. 
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international personality of the Organization, the scope and limits of the 
rights of the United Nations, and the relation of these rights to rights of 
states, transcend in their significance the important but narrower problem 
of the protection of United Nations agents. It may be of interest to sum- 
marize some of the positions taken by members of the Sixth Committee in 
discussing the substance of the question. 


(a) Views Concerning the International Personality of the Organization 


The representatives of The Netherlands,** Venezuela,*® United States,*° 
Iran,*t France,*? Egypt,** Canada,‘* Dominican Republic,*® Brazil and 
Czechoslovakia *7 expressed the opinion that the United Nations possessed 
international juridical personality or legal capacity under international 
law. Mr. Abdoh, the representative of Iran, although recognizing that 
there was no express provision concerning international personality as such 
in the Charter, considered that its authors had not intended to deny such 
personality to the Organization. ‘‘The United Nations,’’ he pointed out, 
‘‘would not have been able to conclude with Member States conventions 
concerning the privileges and immunities to which Article 105 of the Char- 
ter gave it a right, if the principle of its international capacity had not been 
implicitly recognized.’’*® The representative of the United States, Mr. 
John Maktos, also quoted the Charter to show that the United Nations had 
the legal capacity necessary for the exercise of its functions and for the 
fulfillment of its purposes.*® Mr. Zourek, representative of Czechoslovakia, 
considered that the United Nations had international juridical personality, 
and therefore possessed its own interests distinct from those of the Member 
States.°° 

Doubt concerning the international personality of the Organization was 
expressed by a few members of the Committee. Mr. G. G. Fitzmaurice, 
representative of the United Kingdom, thought that there was room for 
doubt as to the exact position of the United Nations and its right to make a 
claim on the international plane, as opposed to the municipal plane. He 
said that although legal capacity under private law had been given to the 


38U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 
89 U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 4. 
40U. N. Does. A/C.6/SR.114, Nov. 20, 1948, p. 8; A/C.6/SR.115, Nov. 22, 1948, p. 13. 
41U. N. Does. A/C.6/SR.113, Nov. 24, 1948, p. 13; A/C.6/SR.116, p. 2. 

42U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, p. 5. 

48U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, pp. 3, 11. 

44 Ibid., at p. 6. 

45 U. N. Doe. A/C.6/SR.124, Nov. 27, 1948, pp. 7-8. 

46 U. N. Doc. A/C.6/SR.113, Nov. 24, 1948, p. 14. 

47 Ibid., at p. 10. 

48 Ibid., at p. 13. 

49 U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 8. 

50U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 10. 
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United Nations at San Francisco, it had not been given capacity under inter- 
national law for fear of making the United Nations into a kind of ‘‘super- 
State.’’ ‘‘Its position as an international entity,’’ he concluded, ‘‘was 
controversial.’’* Mr. Kaeckenbeeck, representative of Belgium, also con- 
sidered it uncertain whether the authors of the Charter had omitted a provi- 
sion with respect to the international juridical personality of the United 
Nations in order to exclude such personality or had merely refrained from 
mentioning it.*? 

Finally the representatives of Greece,®* Syria,®°* Turkey and Peru 
expressed the view that the United Nations did not have the legal capacity 
to take action at an international level in defense of its agents. The repre- 
sentative of Syria, Mr. Tarazi, was of the opinion that, while the inter- 
national juridical personality of states was recognized, there was no such 
recognition as regards the international juridical personality of the United 
Nations as such.*’ Mr. Spiropoulos, representative of Greece, stated that 
‘although he regretted having to say so, he was almost convinced that the 
United Nations did not have the capacity to protect its agents.’’ °* 


(b) Views on the Procedure for Presenting Claims 


Several possible methods by which the United Nations might present a 
claim against a state were discussed in the Sixth Committee. One proce- 
dure suggested was that the claim should be brought in the national courts 
of the responsible state. This method has already been mentioned in con- 
sidering the Soviet amendments to the Egyptian proposal, and as it does not 
involve international capacity it requires no further development. 

On an international level it was pointed out that three possible lines of 
action were open to states, namely: presentation of a claim through diplo- 
matic channels; its presentation before an arbitral tribunal; or its presen- 
tation before the International Court of Justice. With regard to the 
presentation of the claim through diplomatic channels there was, in general, 
agreement that this method was open to the United Nations. Even Mr. 
Spiropoulos, representative of Greece, who had argued most forcefully 
against the capacity of the United Nations, conceded that the United Na- 
tions might negotiate with a state.*® 

The possibility of resorting to international arbitral proceedings was sug- 


51 U. N. Doc. A/C.6/8R.112, Nov. 20, 1948, p. 6. 

52 U. N. Doc. A/C.6/SR.115, Nov. 22, 1948, p. 3. 

53 U. N. Doc. A/C.6/8R.112, Nov. 20, 1948, p. 16. 
54 U. N. Doe. A/C.6/8R.117, Nov. 24, 1948, pp. 2-3. 
55 U. N. Doc. A/C.6/SR.114, Nov. 20, 1948, p. 3. 

56 U. N. Doc. A/C.6/8R.117, Nov. 24, 1948, p. 7. 

57 Ibid., at p. 2. 

58 U. N. Doc. A/C.6/8R.112, Nov. 20, 1948, p. 16. 
59 Tbid. 
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gested by the representatives of India,®° the United States,** Egypt ° and 
Belgium.** Some representatives also raised the question of the locus standi 
of the United Nations before the International Court of Justice.** As to 
this method of judicial settlement, however, it was pointed out that under 
Article 34 of the Statute of the Court only states could be parties to con- 
tentious proceedings.®> Mr. de Beus, the representative of The Netherlands, 
while agreeing that the United Nations could not be a party to any action 
before the International Court of Justice under Article 34, considered that 
recourse to the Court was only one of many methods of enforcing a right to 
compensation. ‘‘If that means was barred to the United Nations,’’ he 
stated, ‘‘it could make use of others.’’ °° 


(c) Views with Respect to the Right of the United Nations to Protect its 
Agents 


The necessity of the United Nations having the right to protect its agents 
was emphasized by the representatives of France,®’ Iran,** Belgium,” 
Egypt,’? Colombia *! and The Netherlands.7* The representative of Iran, 
Mr. Abdoh, thought that ‘‘it was obvious that the protection of the officials 
of the United Nations was an indispensable condition for the realization of 
the aims of the Organization outlined in the Charter.’’7* Mr. Gori, of Co- 
lombia, argued that the United Nations should have the appropriate means 
at its disposal for carrying out its important functions.** It was also 
stated *® that even those delegations which took the view that the United 
Nations did not have the capacity to claim reparation considered that it 
would be desirable for it to have such capacity. 

A few members of the Sixth Committee, however, contended that the 


60U. N. Doc. A/C.6/SR.120, Nov. 29, 1948, p. 7. 

61U. N. Doe. A/C.6/8R.112, Nov. 20, 1948, p. 4. 

62U. N. Doc. A/C.6/SR.119, Nov. 24, 1948, p. 9. 

63U. N. Doe. A/C.6/SR.119, Nov. 24, 1948, pp. 7-8. 

64 See for example U. N. Does. A/C.6/SR.112, pp. 4-5, 7, 11-12; A/C.6/SR.117, Nov. 
24, 1948, pp. 7, 10 and 12. 

65 See statement of United Kingdom representative, U. N. Doe. A/C.6/SR.112, Nov. 
20, 1948, p. 7. 

66 U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 

67U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, p. 4. 
£8U. N. Doc. A/C.6/SR.113, Nov. 24, 1948, p. 13. 
69 U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, p. 3. 
70U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, p. 3. 
1U. N. Doc. A/C.6/SR.116, Nov. 22, 1948, p. 3. 

72U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 

73 Ibid., at p. 13. 

74U. N. Doe. A/C.6/SR.116, Nov. 22, 1948, p. 3. 

75 See statement of representative of France, U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, 
p. 5. This view is supported by the text of the preamble of the resolution unanimously 
adopted by the General Assembly. See infra. 
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United Nations had no right to protect its agents under existing law. The 
representative of Greece, Mr. Spiropoulos,’* and the representative of Tur- 
key, Mr. Iksel,’’ were of the opinion that there was no law in foree which 
would allow the United Nations to take action for the protection of its offi- 
eials. Mr. Iksel added that he believed that the right of protection should 
be exercised by the state, rather than by the United Nations. 


(d) Views with Respect to the Right of the United Nations to Claim 
Reparation 


In the Memorandum submitted by the Secretary General to the General 
Assembly four distinct items of possible reparation were enumerated. 
These were: (1) reparation for direct costs incurred by the United Nations, 
such as medical services, funeral expenses, and payments to the injured 
official or his family; (2) prompt and adequate punishment of the offenders, 
and the taking of such measures as will protect agents of the United Na- 
tions against future injuries; (3) payment of damages to the injured indi- 
vidual or his family as compensation for the loss suffered by them; and (4) 
exemplary or punitive damages in appropriate cases.** In the questions 
asked of the International Court of Justice this aspect was simplified to two 
elements: first, reparation due in respect of the damage caused to the United 
Nations ; and second, reparation due in respect of the damage caused to the 
victim or to persons entitled through him.”® 

A few representatives expressed the view that the United Nations could 
not make a claim with respect to either element of reparation; *° others were 
of the opinion that the United Nations could demand reparation for both 
types of damage; ‘*' while still other representatives considered that the 
United Nations could claim with respect to only one or the other of the two | 
elements of reparation.*? Mr. Chaumont of France thought that no claim 
should be made for damages suffered by the United Nations itself, as he 
considered such damages to be a mere legal fiction.8* This view was dis- 
puted by the representatives of the United States, the Union of Soviet 


76 U. N. Doe. A/C.6./SR.112, Nov. 20, 1948, p. 17. 

77U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 3. 

78U. N. Doc. A/674, Oct. 7, 1948, pp. 5-6. See statement of Mr. Feller, U. N. Doc. 
A/C.6/S8R.113, Nov. 24, 1948, p. 4. 

79U. N. Doc. A/749, Dec. 2, 1948. 

80 Greece, Syria and Turkey. 

81 Egypt, Iran, Netherlands, Uruguay, U.S.S.R. 

82 The representatives of France and Belgium thought that the United Nations should 
only claim for injury suffered by the agent or persons entitled through him. The rep- 
resentatives of the United States and Czechoslovakia were of the opinion that the United 
Nations could only claim for injury suffered by the Organization itself. The United 
States maintained this view in its written Statement presented to the Court. I.C.J. 
Doe. Distr. 49/48, pp. 12-15. 

3 U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 15. 
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Socialist Republics, Egypt, Czechoslovakia, Iran, Australia, The Nether- 
lands and Uruguay. Mr. Morozov, the representative of the U.S.S.R., stated 
that the answer to the question whether the United Nations was entitled to 
demand payment of damages suffered by the Organization itself was un- 
doubtedly in the affirmative.** 

Passing now to the second element of damage, Mr. Spiropoulos, the repre- 
sentative of Greece, presented a forceful argument against the right of the 
United Nations in existing international law to claim reparation on behalf 
of its agents or persons entitled through them. ‘To establish that such a 
right existed, he said, it would be necessary to find out if there was any rule 
of law supporting it. He contended, first, that there was no custom or usage 
which might be used as a basis for deciding that the United Nations had that 
right; second, that no convention or other international instrument existed 
which provided such a rule of law; and third, that the argument from anal- 
ogy was insufficient, as the rule of international law governing the protec- 
tion of nationals was extremely clear and made no reference to an interna- 
tional organization.*® Mr. Spiropoulos was supported by the representatives 
of Syria and Turkey. The representatives of the United States and Czecho- 
slovakia, who were of the opinion that the United Nations could make a 
claim with respect to damage suffered by the Organization itself, reached a 
negative conclusion with respect to reparation on behalf of the agent. 

On the other hand, the representatives of Egypt, Brazil, Colombia, Uru- 
guay, France, The Netherlands, Iran and the U.S.S.R. stressed the right of 
the United Nations to protect its agents, and were of the opinion that a right 
did exist to claim reparation with respect to injury suffered by its agents. 
The representative of The Netherlands, Mr. de Beus, while recognizing that 
the link of nationality was lacking between the United Nations and its 
officials, pointed out that there was another link between them—that of 
function.*®* 


(e) Views Concerning the Reconciliation of Action by the United Nations 
with Rights of the State of Which the Victim is a National 


Members of the Sixth Committee considered that one of the important 
aspects of the present subject was the question of the relationship of the 
rights of the United Nations to the rights of the state of which the injured 
agent is a national. Mr. Feller, speaking for the Secretary General, sug- 
gested that the United Nations might consult with the state concerned.*’ 
The representatives of the U.S.S.R.** and France*® thought that an agree- 


64U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, p. 12. 

®5U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, pp. 16-17. 
8° U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 

87 U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 10. 

88 U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 2. 

89Ibid., at p. 7. 
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ment should be reached in order to avoid the presentation of concurrent 
claims. The representative of Greece was of the opinion that the only satis- 
factory way to harmonize the rights of the United Nations and of states 
would be by convention.*° 

The representatives of France *' and Egypt ** expressed the view that the 
right of the United Nations should take priority over the right of the states 
of which the agents were nationals, and the representative of The Nether- 
lands *® considered that, with respect to the loss sustained by Organiza- 
tion, the Organization and not the state of which an official was a subject 
should claim compensation. Mr. Petren, the representative of Sweden, 
said that the impression made in his country by the death in the service 
of the United Nations of one of its foremost citizens was still very strong. 
Sweden thought it entirely natural that measures should be taken by the 
United Nations, and therefore did not, for the moment at least, intend to 
take direct action.** 

A very difficult problem was raised by the representatives of Egypt,*® 
the United States,°* and Czechoslovakia *’ concerning the situation in re- 
gard to an injured agent who was also a national of the state responsible 
for the injury. Mr. Feller reserved the opinion of the Secretariat on this 
question until it could be studied more carefully.” 


V. Proceedings before the International Court of Justice 


Six governments participated in the proceedings before the International 
Court of Justice. Of these the governments of India, China and the United 
States submitted written observations.°® Two governments, those of France 
and the United Kingdom, presented both written and oral statements, and 
the Government of Belgium participated in the oral hearings.’°° In neither 
the written nor oral proceedings was the international personality of the Or- 
ganization or its capacity to claim reparation for damage suffered by itself 
questioned by any government, and only in the written statement of the 
United States was the capacity to claim reparation with respect to damage 
suffered by its agent disputed. In addition to the participation by these 
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. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 18. 
- Doe. A/C.6/SR.114, Nov. 20, 1948, p. 6. 
. Doe. A/C.6/SR.117, Nov. 24, 1948, p. 3. 
. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 9. 
94 U. N. Doc. A/C.6/SR.115, Nov. 22, 1948, p. 10. 
95 U. N. Doc. A/C.6/SR.112, Nov. 20, 1948, p. 9. 
96 Ibid., at p. 11. 
97U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 10. 
98 U. N. Doc. A/C.6/SR.112, Nov. 20, 1948, p. 10. 
99 The written observations of governments which follow are summarized from records 
printed in I.C.J. Doe. Distr. 49/48. 
100 The oral statements of governments which follow are summarized from mimeo- 
graphed records of the Court which will be published at a later date. 
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governments, the Secretary General of the United Nations was represented 
at the oral hearings by Dr. Ivan Kerno, Agent, and Mr. A. H. Feller, 
Counsel.*°* 


(a) Statements on Behalf of the Secretary General 


The participation of the Secretary General was in itself of significance. 
The Secretary General, as Dr. Kerno pointed out, considered himself a vi- 
tally interested participant and for that reason took a definite position on 
the legal issues involved. The Court was asked to give an affirmative answer 
to both parts of the first question submitted by the General Assembly. Dr. 
Kerno emphasized the importance of the questions before the Court which 
involved the international personality of the United Nations, the ability of 
the United Nations to protect its agents and thus increase its effectiveness, 
and the question of how the rules of international law can be adapted to 
meet new situations arising out of the growth of new instrumentalities for 
the conduct of international affairs. He also reviewed the history of the 
General Assembly resolution, and analyzed the meaning of the questions 
before the Court. The heart of the question, he said, was ‘‘whether the 
United Nations is empowered under the rules of international law to claim 
against a State through international machinery reparation for an injury 
for which the State is responsible under rules of international law.”’ 

Mr. A. H. Feller submitted in the name of the United Nations the follow- 
ing points: 


First: That the United Nations possesses international juridical per- 
sonality conferred upon it by the States which created it; that 
incidental to such personality the United Nations possesses the pro- 
cedural capacity to present an international claim; and that as a 
consequence of its personality the United’ Nations possesses certain 
substantive rights under international law. 

Second: That among these substantive rights possessed by the United 
Nations is the right of protection of its agents from unlawful injury 
while engaged in its service. 

Third: That by virtue of the foregoing the United Nations may bring 
an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect 
of damage caused either to the United Nations, or to the victim, or to 
persons entitled through him. 


Mr. Feller contended that states, which are both the subjects and cre- 
ators of international law, in fact created in the United Nations a personality 
of international law. This international personality, he pointed out, is 
recognized not only by Member States but by non-member states as well. 


101 See oral statements by Dr. Kerno and A. H. Feller on behalf of the Secretary 
General of the United Nations, Reparation for Injuries Suffered in the Service of the 
United Nations (March 7-8, 1949). 
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He therefore concluded that it is now founded upon a general rule of 
international law. 

With regard to the possession of substantive rights by the United Nations, 
Mr. Feller stated that these rights are not necessarily the same as those of 
states, although in certain circumstances they may be the same or similar. 
He stated his position to be that the United Nations, in addition to its rights 
under the Charter or under express international agreement, possesses those 
substantive rights of general international law which are necessary and 
proper for the exercise of its function. ‘‘We submit,’’ he said, ‘‘that this 
view is wholly in accordance with the needs of the modern international 
community and with the progressive development of international legal 
order.”’ 

With regard to the most controversial issue, namely, the capacity to claim 
reparation with respect to damage suffered by its agents, it was noted that 
in the usual case of an international claim the nexus between the claimant 
state and the injured individual is nationality. In the present situation it 
was argued that all the elements of the usual international claim are present 
except that ‘‘the nexus of nationality has been replaced by the nexus of 
official status and official duties. If the needs of the international com- 
munity require the rule that a State may demand reparation for its injured 
national, they equally demand, in the present international order, that the 
United Nations may demand reparation for its injured agent.”’ 


(b) Written Observations of India, China and the United States 


The Government of India expressed the view that if it is established that 
the United Nations is competent to bring an international claim against a 
responsible state for reparation of damage caused to the victim, then the 
state as well as the United Nations should be made a party to the proceedings 
in order that the rights of both may be worked out in the same proceedings. 
The Government of China stated that the United Nations should in no ease 
be incapacitated from engaging itself in any juristic act which is not in- 
consistent with the principles and express provisions of the Charter of the 
United Nations. It naturally follows, the observations continued, that the 
Organization should have the capacity to bring an international claim for 
reparation due in respect of the damage caused (a) to the United Nations, 
(b) to the victim or persons entitled through him. 

The United States Government took the same position that its representa- 
tive had taken in the Sixth Committee. It stated that: 


The United Nations as a public international organization having legal 
capacity may present claims against the government of a State for 
reparation for losses or damages sustained by it, but is without capac: 
ity, under ordinary circumstances, to bring an international claim with 
a view to obtaining the reparation due in respect of the damage caused 
to the victim or to the persons entitled through him. 
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(c) Statement of the Government of Belgium 


Mr. Georges Kaeckenbeeck, speaking as a representative of the Belgian 
Government, cited provisions of the Charter to show that the United Nations 
has international personality. ‘‘It is true,’’ he said, ‘‘that States possess 
international juridical personality. But it does not necessarily follow 
that all international persons are States. In our view, the United Nations 
does not have the character of a State, nor of a super-State, but it does 
possess international juridical personality.’’ He considered that once the 
international personality was established beyond doubt, the rest would 
follow easily. ‘‘The scope of the international legal capacity of the Organi- 
zation,’’ he stated, ‘‘results from the provisions of the Charter, either ex- 
pressly, or implicitly, by virtue of the principle: ‘function implies capacity’ 
which applies in this case.’’ In summarizing, Mr. Kaeckenbeeck submitted 
that the answer to Questions I (a) and I (b) should be in the affirmative. 
The United Nations as an organization possesses international legal per- 
sonality and it can appear before a court of arbitration. However, with 
regard to the International Court of Justice, only consultative procedure 
would be open to the Organization. 


(d) Statements of the Government of France 


The Government of France in its written and oral statements argued that 
the Court should give an affirmative answer to both parts of the first ques- 
tion asked by the General Assembly. It presented a review of precedents 
in which claims had been made by international bodies. These precedents 
cited by the French Government included reference to the Concert of Eu- 
rope, the international régime in Upper Silesia and the Commission of the 
Danube. The most striking case cited concerned the action of the Con- 
ference of Ambassadors and the Council of the League of Nations in the 
case of the assassination of General Tellini, Italian member of the De- 
limitation Commission for the Greek-Albanian Boundary. Mr. Charles 
Chaumont, speaking as representative of France before the Court, empha- 
sized that in this last case there was unhesitating recognition of the compe- 
tence of the international organization to assume the protection of its agents. 
Mr. Chaumont submitted that in regard to the first question: 


the United Nations Organization has the capacity to bring an inter- 
national claim against the State which is considered responsible under 
international law. This capacity enables it to pursue its claim by the 
procedure which is in use in the society of nations. Such a claim would 
be for compensation for injury caused to the international function, 
either directly or in the person of the agents of the United Nations. 


In answer to the second question, he suggested that the action of the United 
Nations would be reconciled with the rights possessed by the state of which 
the victim is a national by virtue of the fact that the latter rights would 
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not have the same juridical source and could not prejudice the autonomy 
of the action of the United Nations. 


(e) Statements of the Government of the United Kingdom 


Although the United Kingdom representative in the Sixth Committee had 
entertained some doubt concerning the international personality of the 
United Nations, both the written observation and the oral statement of the 
United Kingdom Government before the International Court of Justice sup- 
ported the conclusion that the United Nations has international personality. 
In the written observation it was pointed out that an entity possessing inter- 
national rights and duties must have international personality. As the 
Charter of the United Nations provides rights and duties for the Organiza- 
tion itself apart from rights and duties of its Members, it must be considered 
to be endowed with an international personality of its own in its capacity 
as the legal organization of the international community, and is a juristic 
person sui generis. The United Kingdom emphasized that the United Na- 
tions was not a state and did not have identical rights with a state. Mr. 
G. G. Fitzmaurice in his statement as British representative to the Court 
said that an international organization has only such capacities and powers 
as its constitutive instrument gives it or must be presumed to have intended 
it to have if it is to earry out its functions and fulfill its purposes as set out 
in the instrument concerned. It would also have such powers and capaci- 
ties as would be ascribable to any entity of the class or category created by 
the instrument. 

On the above-mentioned basis the United Kingdom considered that any 
entity possessed of juridical personality must be deemed to possess, as an 
inherent and necessary attribute of its personality, the capacity to protect 
its interests and, up to a point at any rate, those of its servants in the exer- 
cise of their functions, and that this must include the capacity to make 
claims for reparation in respect of injuries, and further, that if the per- 
sonality is an international one, the capacity in question must exist on an 
international as well as on the domestic plane. Thus, while it must be 
granted that the analogy with a state is imperfect, yet just as a state is 
entitled to protect its nationals, so the Organization being assumed to have 
international personality, a similar right of protection on behalf of its 
servants might be predicated if some relationship between the Organi- 
zation and its servants, analogous in circumstances to that of nationality, 
were found to exist. The United Kingdom believed that such relationship 
could be found by reference to Article 100 of the Charter. It suggested 
that there are grounds based (a) on the special nature of the relationship 
between the Organization and its servants, (b) on the necessity for the 
Organization to enjoy all such capacities as are necessary to exercise its 
functions and to fulfill its purposes, and (ce) on the importance of the Or- 
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ganization and its servants being free from any limitations deriving from 
considerations of nationality, for concluding that the Organization is pos- 
sessed of the necessary capacity to make claims directly on behalf of its 
servants or their dependents. 

On the question of reconciling the rights of the United Nations and those 
of the state of which the victim is a national, the United Kingdom did not 
consider that there would necessarily be any conflict between the two pos- 
sible claims. Where the injury is incurred in United Nations service, the 
special relationship of the victim to the Organization and his independence 
of nationality considerations in relation to his service would, it was sug- 
gested, make the Organization the natural claimant and give it the predomi- 
nant right. On the difficult question of the right to claim against a state 
of which the victim is a national, the United Kingdom also took a firm stand 
in support of the right of the United Nations. The United Kingdom 
stated : 


The duty [to afford assistance and protection to United Nations Mis- 
sions] is one owed to the Organization as such, independently of any 
consideration as to the nationality of the individual members of the 
Mission, or in other cases of the nationality of the particular servant 
employed. If so, however, then clearly the State concerned cannot, or 
ought not to be permitted to plead the nationality of the injured party 
as a defense to any international claim which may be brought on his 
behalf by the Organization.°? 


For the first time in its history, the World Court—conceived as a con- 
tinuing institution since the establishment of the Permanent Court of Inter- 
national Justice in 1921 through its succession by the International Court 
of Justice created in 1945—was asked to pass on the basic question of the 
status of a general world organization in international law. The Advisory 
Opinion given by the Court should have far-reaching consequences, many 
of which may not be immediately evident. In this opinion not only was 
juridical recognition given to the international personality of the United 
Nations, but a principle was laid down concerning the construction of the 
Charter which is of utmost significance. The Court said: 


Under international law, the Organization must be deemed to have those 
powers which, though not expressly provided in the Charter, are con- 
ferred upon it by necessary implication as being essential to the per- 
formance of its duties.° 


For the particular question of reparation, however, the opinion as to the 
capacity of the United Nations is only a first step in what may well be a long 


102 The International Court of Justice affirmed this view, stating its opinion that ‘‘The 


action of the Organization is in fact based not on the nationality of the victim but upon 
his status as agent of the Organization. Therefore . .. the question of nationality is 
not pertinent to the admissibility of the claim.’’ I.0.J. Reports, 1949, p. 186. 

108 T.C.J. Reports, 1949, p. 182. 
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chain of events leading up to an ultimate determination of responsibility 
for the individual incidents that have occurred in Palestine. The Secretary 
General is instructed by the General Assembly resolution of December 3, 
1948, to draft proposals, in the light of the Court’s opinion, to be submitted 
to the Fourth Session of the General Assembly. 


THE QUESTION OF THE ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL JURISDICTION 


The General Assembly of the United Nations, at its 179th plenary meet- 
ing on December 9, 1948, unanimously approved the Convention on the 
Prevention and Punishment of the Crime of Genocide,’ and proposed it for 
signature and ratification or accession in accordance with Article XI 
thereof. Article I of the Convention provides that ‘‘genocide, whether 
committed in time of peace or in time of war, is a crime under international 
law.’’ Article V stipulates that the Contracting Parties undertake to enact, 
in accordance with their respective constitutions, the necessary legislation 
to provide effective penalties for persons guilty of genocide or any of the 
other acts made punishable under the Convention.’ Such persons are to be 
tried, according to Article VI, ‘‘by a competent tribunal of the State in the 
territory of which the act was committed, or by such international penal 
tribunal as may have jurisdiction with respect to those Contracting Parties 
which shall have accepted its jurisdiction.’’ The Convention thus envisages 
the possible creation of an international penal tribunal. 

In addition to the Convention, the General Assembly also adopted, by a 
vote of forty-three to six, with three abstentions, another resolution invit- 
ing the International Law Commission ‘‘to study the desirability and possi- 
bility of establishing an international judicial organ for the trial of persons 
charged with genocide or other crimes over which jurisdiction will be con- 
ferred upon that organ by international conventions.’’ The resolution 
further requests the Commission ‘‘to pay attention to the possibility of 


1 For text of Convention, see General Assembly, 3rd Sess., Official Records, Pt. I, 
Resolutions, pp. 174-177. For proceedings of the meeting, see General Assembly, 3rd 
Sess., Official Records, Pt. I, Plenary Meetings, Summary Records, pp. 831-852. 

2 Art. XI of the Convention provides: 


The present Convention shall be open until 31 December 1949 for signature on 
behalf of any Member of the United Nations and of any non-member State to which 
an invitation to sign has been addressed by the General Assembly. 

The present Convention shall be ratified, and the instruments of ratification shall 
be deposited with the Secretary-General of the United Nations. 

After 1 January 1950, the present Convention may be acceded to on behalf of any 
Member of the United Nations and of any non-member State which has received a2 
invitation as aforesaid. 

Instruments of accession shall be deposited with the Secretary-General of the 
United Nations. 


As of April 27, 1949, 23 states had signed the Convention. 


3 Art. III of the Convention reads: ‘‘ The following acts shall be punishable: (a) Geno 
cide; (b) Conspiracy to commit genocide; (c) Direct and public incitement to commit 
genocide; (d) Attempt to commit genocide; (e) Complicity in genocide.’’ 
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establishing a Criminal Chamber of the International Court of Justice.’’ ‘ 

It is the purpose of this note to describe the discussion in the General As- 
sembly and its Sixth Committee concerning the question of the creation of 
an international criminal jurisdiction. 


I. Provision in the Convention on Genocide for Recourse to an 
International Penal Tribunal 


The General Assembly, at its third session, 1948, had before it a draft 
Convention on the Prevention and Punishment of the Crime of Genocide,°® 
prepared by an ad hoc Committee of the Economie and Social Council and 
transmitted by the Council to the General Assembly. Article VII of this 
draft convention read as follows: 


Persons charged with genocide or any of the other acts enumerated 
in article IV shall be tried by a competent tribunal of the State in the 
territory of which the act was committed or by a competent interna- 
tional tribunal. 


Discussion in the General Assembly on the question of the establishment 
of an international criminal jurisdiction arose out of the last phrase of the 
above-quoted article, ‘‘or by a competent international tribunal.’’ This 
phrase was adopted by the ad hoc Committee not with unanimity, but 
by a vote of four to three.” In the Sixth Committee of the General As- 
sembly, to which the draft convention was referred, it was a subject of 
prolonged debates. The Committee first decided to delete the phrase but, 
upon reconsideration, reversed that decision by restoring the provision in 
an amended form. 


(a) Arguments in Favor of Providing for Recourse to International 
Jurisdiction 


Those who were in favor of providing for recourse to international juris- 
diction took the position that national jurisdiction alone was inadequate for 
the repression of genocide. This was the view of the majority of the ad hoc 
Committee which prepared the draft convention.® 

The same line of thought was pursued by several members of the Sixth 
Committee of the General Assembly. The representative of France, for 
instance, declared that genocide was a crime which was generally com- 
mitted only by states or with their complicity. The distinguishing factor 


*General Assembly resolution 260 (III) B. For text, see General Assembly, 3rd 
Sess., Official Records, Pt. I, Resolutions, p. 177. 

5U. N. Does. E/794; E/794/Corr.1. 

¢ For a brief history of the draft convention, see U. N. Doc. A/760, pars. 1-6. 

7 China, France, Lebanon, United States of America voted for; Poland, Soviet Union, 


Venezuela voted against. See Report of the ad hoc Committee, U. N. Doe. E/794, p. 11. 
8 Ibid. 
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of this crime, he said, was the intervention of public authorities, other- 
wise a similar crime can be defined by the juridical term ‘‘murder.’’ The 
purpose of the convention was not to repress individual murders, but to 
ensure the prevention and repression of crimes committed by heads of 
states. It was therefore necessary to provide for recourse to an interna- 
tional criminal court. He proposed an amendment to the phrase under 
consideration so as to read ‘‘or by the international criminal court consti- 
tuted as follows:’’?° The representative of the Philippines also believed 
that genocide was a collective crime of such proportions that it could rarely 
be committed except with the participation or tolerance of the state and 
hence ‘‘it would be paradoxical to leave to that same state the punishment 
of the guilty.’’ ™ 

As against the objection to international jurisdiction over genocide on 
the ground that it would impair the sovereignty of states, the representa- 
tives of Haiti *? and Chile ** pointed out that the notion of absolute national 
sovereignty was now out of date, and that the idea of interdependence of 
states had taken its place. 


(b) Objections to the Provision for an International Penal Tribunal 


From the outset, the suggestion for an international tribunal to exercise 
jurisdiction over the crime of genocide met with persistent opposition from 
several delegations for a variety of reasons. The principle of the sover- 
eignty of states was especially relied upon by these delegations. The 
minority of the ad hoc Committee, for instance, declared that ‘‘the inter- 
vention of an international tribunal would defeat the principle of the 
sovereignty of the State.’’ ?4 

In the Sixth Committee of the General Assembly, the representative of 
the Soviet Union reiterated the position of his government previously stated 
in the ad hoc Committee that genocide should be punished exclusively by 
national courts and that the introduction of an international jurisdiction 
was a violation of the sovereign right of states to judge crimes committed 
in their territories. The sovereignty of states, he declared, was the very 
basis of the United Nations. Codperation among the sovereign states was 
essential in order to combat genocide.*> He therefore proposed an amend- 


9U. N. Doe. A/C.6/SR.97, p. 19. 

10 U. N. Doe. A/C.6/255. This amendment, however, did not stipulate details concern- 
ing the constitution of the proposed international criminal court, but left them to later 
consideration. 

11U. N. Doc. A/C.6/SR.97, pp. 9, 10. 

12 Ibid., p. 14; U. N. Doc. A/C.6/SR.98, p. 7. 

13 U. N. Doc. A/C.6/SR.97, p. 18. 

14 This minority consisted of the representatives of Poland, the Soviet Union, and 
Venezuela. Report of the ad hoc Committee, U. N. Doc. E/794, p. 11. 
15 U. N. Doc. A/C.6/8R.98, pp. 8-9. 
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ment to delete the words ‘‘or by a competent international tribunal’’ from 
the article under consideration.”® 

The representative of Czechoslovakia took a similar position. He 
doubted that states would agree to submit to the jurisdiction of an interna- 
tional criminal court, and queried whether states would be willing to alter 
their existing legal systems in order to make provisions for extraditing their 
nationals.’7 The representative of the Dominican Republic declared that 
the constitution of his country recognized the jurisdiction of national 
tribunals alone with respect to crimes committed in the territory of the 
republic. He was opposed to the very principle of sharing that jurisdiction 
with international tribunals. He, moreover, advanced still another reason : 
Sentences pronounced by international tribunals dealing with all acts of 
genocide might provoke or increase international tension.1® It was also 
pointed out by the representative of Venezuela that the idea of an interna- 
tional criminal court showed a completely unrealistic approach to the prob- 
lem. Even the Optional Clause of the Statute of the International Court 
of Justice had not yet been accepted by all the Member States. Moreover 
the convention drafted in Geneva in 1937 to establish an international 
tribunal for the suppression of terrorism had been signed by three states 
only.?® 

Some other representatives declared themselves in favor of the principle 
of an international criminal jurisdiction, but objected to reference to an 
international tribunal in the draft convention on the ground that such a 
tribunal did not in fact exist. The representative of Cuba declared that 
he would support the omission of that reference because it had no practical 
value.2® The representative of India was also unable to subscribe to the 
establishment of an international criminal court without being in possession 
of details as to the composition of the court, the procedure to be followed 
before it and the law to be applied.2?_ The representative of Brazil further 
declared that the time had not yet come for the establishment of an inter- 
national criminal court because ‘‘there did not exist any international 
criminal law, properly speaking.’’ 2? 


(c) Proposals to Provide for Recourse to International Jurisdiction only 
in Cases where State Responsibility was Involved 


As a compromise between the two schools of thoughts, related above, cer- 
tain delegations proposed to provide for recourse to an international juris- 


16 U. N. Doe. A/C.6/215/Rev. 1. 

17U. N. Doe. A/C.6/SR.98, p. 4. 

18 U.N. Doe. A/C.6/SR.97, p. 12. 

18 U. N. Doe. A/C.6/SR.98, pp. 5, 6. 
20U. N. Doe. A/C.6/SR.97, p. 13. 
*1U. N. Doe. A/C.6/8R.97, p. 18. 
2U. N. Doe, A/C.6/SR.97, pp. 16, 17. 
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diction only in cases where the responsibility of the state was involved. 
Among these representatives some were in favor of recourse to an inter- 
national tribunal to be established for the purpose of exercising criminal 
jurisdiction, while others turned to the International Court of Justice. 
The United States representative proposed an amendment to add to the 
article of the draft convention in question another paragraph providing: 


Jurisdiction of the international tribunal in any ease shall be subject 
to a finding by the tribunal that the State in which the crime was com- 
mitted had failed to take appropriate measures to bring to trial per- 
sons who, in the judgment of the court, should have been brought to 
trial or had failed to impose suitable punishment upon those convicted 
of the crime.*° 


The representatives of the United Kingdom, Uruguay and Belgium, on 
the other hand, introduced separate amendments providing for recourse to 
the International Court of Justice. The United Kingdom amendment 
would confer jurisdiction upon the International Court of Justice over acts 
of genocide by a state or government. It read as follows: 


Where the act of genocide as specified by Articles II and IV is, or 
is alleged to be the act of the State or Government itself or of any 
organ or authority of the State or Government, the matter shall, at the 
request of any other party to the present Convention, be referred to the 
International Court of Justice whose decision shall be final and bind- 
ing. Any acts or measures found by the Court to constitute acts of 
genocide shall be immediately discontinued or rescinded and if already 
suspended shall not be resumed or reimposed.** 


The Uruguayan amendment would permit recourse to the International 
Court of Justice only where the competent organs of the state which was 
under a duty to punish the crime failed to proceed to such punishment 
effectively. It stipulated: 


Persons charged with genocide or any of the other acts enumerated 
in Article IV shall be tried by the competent tribunals of the State in 
the territory of which the act was committed. 

Should the competent organs of the State which is under a duty to 
punish the crime fail to proceed to such punishment effectively, any of 
the parties to the present Convention may submit the case to the Inter- 
national Court of Justice which shall decide whether the complaint is 
justified. 

Should it be proved that there has been such failure as aforesaid the 
Court shall deal with and pronounce judgment on the crime of geno- 
cide. For this purpose the Court shall organize a Criminal Chamber.” 


The Belgian amendment provided for reference to the International 
Court of Justice of any dispute relating to the fulfillment of the undertak- 


28 U. N. Doe. A/C.6/235. 
24U. N. Doc. A/C.6/236/Corr.1. 
25 U. N. Doc. A/C.6/209. 
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ing to punish genocide or to the direct responsibility of a state for the acts 
of genocide. This amendment was couched in the following terms: 


Any dispute relating to the fulfilment of the present undertaking or 
to the direct responsibility of a State for the acts enumerated in Article 
IV may be referred to the International Court of Justice by any of the 
parties to the present Convention. 

The Court shall be competent to order appropriate measures to bring 
about the cessation of the imputed acts or to repair the damage caused 
to the injured persons or communities.”° 


Objections, however, were raised in regard to recourse to the Interna- 
tional Court of Justice. It was pointed out by several representatives, in- 
cluding those of France,”" the United States ** and The Netherlands,”® that 
the International Court of Justice had no criminal jurisdiction. Further- 
more, only states could be parties before that Court. 


(d) Decisions of the Sixth Committee of the General Assembly 


(1) Furst decision. The Sixth Committee of the General Assembly first 
took a vote on November 10, 1948, upon the amendment to delete the phrase 
‘for by a competent international tribunal’’ in Article VII of the draft con- 
vention. The amendment was adopted by twenty-three votes to nineteen, 
with three abstentions.*°° Several representatives who voted in favor of the 
deletion made it clear that they were not opposed to the principle of inter- 
national criminal jurisdiction, but that they were unable to vote for a pro- 
vision which referred to a jurisdiction which did not exist.*t The represen- 
tative of France declared that ‘‘by rejecting all international measures for 
punishing the crime, the Committee had rendered the draft convention on 
genocide purposeless. In those circumstances, France would probably not 
be in a position to sign such a convention.’’ *” 

(2) Reconsideration of the question. When the Sixth Committee came 
to the consideration of the whole text of the draft convention as reported by 
its Drafting Committee,** which renumbered the original Article VII as 
Article VI, the representative of the United States proposed to add to the 
end of the article a provision for an international penal tribunal so as to 
make it read as follows: 


26 U. N. Doe. A/C.6/252, pars. 2 and 3. 

27 U. N. Doe. A/C.6/SR.97, p. 19. 

*8U. N. Doe. A/C.6/SR.98, pp. 7-8. 

29 U. N. Doc. A/C.6/SR.97, pp. 8-9. 

80 U. N. Doe. A/C.6/SR.98, p. 11. 

%1 Ibid., pp. 11-13. Explanation to this effect was made by the representatives of 
Luxembourg, Poland, Peru, Belgium, United Kingdom, Canada and Cuba. 

82 U. N. Doe. A/C.6/SR.98, p. 11. The representatives of Canada, Haiti, United States 
and Uruguay also made statements on their negative votes. 
83 U. N. Does. A/C.6/288 and 289/Rev.1. 


| 
1 
n 
0 
t 
r 
y 
e 
1e 
j- 
of ) 
lV 
al 
qd | 
in | 
io 
of | 
is 
he 
10- 
25 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Article VI. Persons charged with genocide or any of the other acts 
enumerated in article III shall be tried by a competent tribunal of the 
State in the territory of which the act was committed or by a competent 
international penal tribunal subject to the acceptance at a later date 
by the contracting party concerned of its jurisdiction.** 


In support of his amendment, the United States representative stated 
that two new factors had intervened. The first factor was that a number of 
representatives had voted against the mention of an international penal 
tribunal in the draft convention because of the wide scope of the protection 
of political groups originally envisaged in it; however, the Committee had 
since decided to omit all mention of political groups from the convention. 
The second factor was that other delegations had voted against the same 
provision because they did not want to bind themselves before the con- 
stitution and powers of the international penal tribunal were known. The 
condition at the end of his amendment would dispel any fear that might 
exist on this point.* 

The Committee first decided, by a vote of thirty-three to nine, with six 
abstentions, to reconsider Article VI.*° Other amendments to the same 
article were introduced by the French,*” Indian ** and Belgian represent- 
atives. A drafting subcommittee, consisting of the representatives of Bel- 
gium, France, India and the United States, was appointed to consider these 
amendments.*® A joint amendment was proposed by the representatives 
of Belgium, France and the United States to add to the end of Article VI 
of the draft convention the following words: ‘‘or by such international 
penal tribunal as may have jurisdiction with respect to such Contracting 
Parties as shall have accepted the jurisdiction of such tribunal.’’ * 

After considerable discussion in the Sixth Committee, this amendment 
was adopted in substance by twenty-nine votes to nine, with five abstentions. 
The article, as amended, was then put to the vote and was adopted by 
twenty-seven votes to five, with eight abstentions.*? As adopted, it reads as 
follows: 


Persons charged with genocide or any of the other acts enumerated 
in Article III shall be tried by a competent tribunal of the State in the 
territory of which the act was committed, or by such international 
penal tribunal as may have jurisdiction with respect to those Contract- 
ing Parties which shall have accepted its jurisdiction. 


84 U. N. Doe. A/C.6/295. 

35 U. N. Doe. A/C.6/SR.129, p. 7. 

36 Tbid., p. 9. 

87 Ibid., p. 10. 

38 U. N. Doc. A/C.6/299. 

89 U. N. Doc. A/C.6/SR.129, p. 11. 
40 Ibid., p. 12. 

41U. N. Doc. A/C.6/SR.130, p. 4. 
42 Ibid., p. 16. 
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II. Resolution for Study of the Question by the 
International Law Commission 


Immediately after it took the first decision, namely, that to omit any 
reference to an international tribunal in the draft convention, the Sixth 
Committee took up two proposals previously submitted, respectively, by 
Iran and The Netherlands, providing for the study of the question of an 
international criminal jurisdiction by the International Law Commission. 
The proposal of Iran provided that the International Law Commission 
should ‘‘undertake the necessary studies with a view to preparing a draft 
convention on the establishment of an international tribunal competent to 
deal with the crime of genocide.’’ ** 

The Netherlands proposal would request the International Law Commis- 
sion ‘‘to study the desirability and possibility of establishing an interna- 
tional judicial organ for the trial of individuals, whether private persons or 
officials, charged with crimes over which jurisdiction will be conferred upon 
that organ by international conventions.’? The Commission would also 
‘‘nay particular attention to the possibility of establishing a Criminal 
Chamber of the International Court of Justice.’’ ** 

In order to reconcile the proposal of Iran which referred to genocide 
alone and that of The Netherlands which made no specific reference to 
genocide, the representative of Venezuela proposed an amendment to the 
Netherlands proposal so as to envisage the jurisdiction of the proposed in- 
ternational judicial organ as extending over ‘‘the crime of genocide or other 
crimes. ’’ 

This was promptly accepted by both the Netherlands and Iranian repre- 
sentatives. The proposal, as thus amended, was put to the vote and was 
adopted by thirty-two votes to four, with nine abstentions.*® 


III. Decisions of the General Assembly 


The report containing the text of the draft Convention on the Prevention 
and Punishment of the Crime of Genocide, together with the draft resolu- 
tion providing for the study by the International Law Commission of the 
question of an international criminal jurisdiction,*7 was submitted to the 
General Assembly by the Sixth Committee. In the course of the discussion 
of the draft convention at the 178th and 179th plenary meetings of the Gen- 
eral Assembly, the Soviet representative submitted, among others, an 
amendment calling for the deletion of the clause in Article VI referring to 
an international penal tribunal.*® The representatives of Czechoslovakia, 


43 U. N. Doe. A/C.6/218. 

44U. N. Does. A/C.6/248 and A/C.6/248/Rev.1. 

45 U.N. Doe. A/C.6/SR.99, p. 2. 

46 Ibid., p. 8. This resolution became resolution 260 (III) B. See note 4, supra. 
47U. N. Does. A/760 and A/760/Corr.2. 

48U. N. Doc. A/766. 
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Byelorussia, India and Poland supported the Soviet amendment. On the 
other hand, the representatives of Australia, Brazil, France, The Nether- 
lands, Pakistan and the United States expressed the contrary view.*® 

The General Assembly, by thirty-nine votes to eight, with eight absten- 
tions, rejected the amendment submitted by the Soviet Union. It then 
unanimously approved the Convention on the Prevention and Punishment 
of Genocide. By a vote of forty-three to six, with six abstentions, the Gen- 
eral Assembly next adopted the resolution relating to the study by the In- 
ternational Law Commission of the question of an international criminal 
jurisdiction.*° 

49 U. N. Does. A/P.V.178 and A/P.V.179. 

50U. N. Doc. A/P.V.179, pp. 56, 57-60. 
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THE EISLER EXTRADITION CASE 


Gerhart Eisler, an alien Communist, while at liberty on bail pending de- 
cisions on appeals from criminal convictions in United States courts, 
illegally departed from New York on May 12, 1949, by stowing away on 
the Polish steamship Batory bound for Gdynia, Poland. Two days later 
his presence on board the Batory was made known by wireless message from 
the purser to the steamship company’s office in New York, and upon its 
instructions a passenger ticket was issued to the stowaway at sea. Before 
the Batory reached its first port of call—Southampton, England—the 
United States Government sent to the British authorities a request for the 
fugitive’s arrest and detention for extradition to the United States. The 
warrant for Eisler’s arrest was served on board the Batory in British terri- 
torial waters. The captain refused to surrender the fugitive, whereupon 
the British police officers forcibly removed him from the Polish ship and 
lodged him in jail. Later, the prisoner was remanded to the Bow Street 
Magistrate’s Court, London, where the extradition proceedings took place 
in accordance with British law on May 27, 1949, before Sir Laurence Dunne. 
The Government of the United States and Eisler were both represented 
by English counsel. 

Eisler had been duly convicted of two crimes in the United States: (1) 
contempt of Congress for refusing to take the stand or to be sworn when 
duly summoned and brought before the Committee on Un-American Activi- 
ties of the House of Representatives; (2) knowingly making false state- 
ments in an application for permission to depart from the United States 
with intent to induce and secure the granting of such permission (U. S. 
Code, Title 22, See. 223). The statements in Eisler’s application were 
sworn to by him before a notary public and duly attested by the notarial 
seal.? 

Neither of the offenses of which Eisler was convicted is included by name 
in the extradition treaty between the United States and Great Britain.* 
The request for extradition was made as for conviction on a charge of per- 
jury, a crime made extraditable by the treaty. The documents submitted 
in support of the application showed that it was based upon Eisler’s con- 
viction of the second offense stated above, namely, knowingly making false 


1 The facts and law in this case are set out in Eisler v. U. S., U. 8. Ct. App., District 
of Columbia, The Washington Law Reporter (1948), Vol. LXXVI, p. 1045. 
2 The facts in this case appear in U. S. v. Eisler, U. S. Dist. Ct. for the District of 
Columbia, The Washington Law Reporter (1948), Vol. LXXVI, p. 273. 
8 Treaty of Dec. 22, 1931, in force June 24, 1935. Department of State, Treaty 
Series, No. 849; Treaty Information Bulletin, June, 1935, p. 12. 
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statements in an application for permission to depart from the United 
States. Sir Valentine Holmes, representing the United States Embassy 
in London, argued that if the facts established to justify the conviction 
were facts which would justify a conviction for perjury in England then 
the offense was extraditable.* 

British law on the subject is contained in the Act of 1911 ‘‘To consoli- 
date and simplify the law relating to perjury and kindred offences,’’ the 
official title of which is the Perjury Act of 1911. The pertinent provisions 
of the first section of the Act read as follows: 


(1) If any person lawfully sworn as a witness or as an interpreter 
in a judicial proceeding wilfully makes a statement material in that 
proceeding, which he knows to be false or does not believe to be true, 
he shall be guilty of perjury. . 

(2) The expression ‘‘judicial proceeding’’ includes a proceeding 
before any court, tribunal, or person having by law power to hear, re- 
ceive, and examine evidence on oath. 

(3) Where a statement made for the purposes of a judicial pro- 
ceeding is not made before the tribunal itself, but is made on oath 
before a person authorized by law to administer an oath to the person 
who makes the statement, and to record or authenticate the statement, 
it shall, for the purposes of this section, be treated as having been 
made in a judicial proceeding. 

After hearing both sides, the British magistrate denied the application 
and discharged Eisler from custody. In reaching his decision, the mag- 
istrate pointed out that ‘‘Perjury is a somewhat technical matter. It is 
thought by certain people that if you merely tell a lie on oath you have 
committed perjury.’’ But, he added, ‘‘You have done nothing of the sort. 
You have committed something akin to perjury, but not necessarily per- 
jury.’’ In his summary of the facts, Magistrate Dunne stated: ‘‘The 
false statement alleged to have been made by Hisler was made for the 
purpose of departing from the United States. It seems to me that no 
judicial proceeding was then contemplated. It was purely an administra- 
tive action performed by the officer in question.’’ He then stated the legal 
question to be, whether what Eisler was convicted of is both an extraditable 
crime in the United States and Great Britain. In his opinion, he held: 
‘Tt is abundantly clear that in no circumstances whatever could the offence 
of which he was convicted in America come under the technical head of 
perjury in this country.’’ Accordingly, he concluded, ‘‘The United States 
requisitioning power has failed to show that Eisler has been guilty of an 
extradition crime, and this application fails.’’ ® 

Generally accepted principles of international law require that to be ex- 
traditable the crime charged must not only be included in the extradition 
treaty but must, in addition, be made criminal by the laws of both con- 


4 The Times (London), May 28, 1949 (air edition), p. 2. 
5 Ibid. 
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tracting parties. This principle of law is affirmed in Article 9 of the 
extradition treaty under consideration. 

The prompt release of Eisler on the ground that he was not charged with 
an extraditable offense, made it unnecessary to consider whether the crime 
for which his extradition was asked was in the nature of a political offense, 
or whether his forcible removal from the Polish ship and Poland’s prompt 
protest to the British Government of this alleged violation of her sover- 
eignty would have any effect upon the fugitive’s status before the British 
court. It is to be regretted that the atmosphere created in London by these 
political issues apparently prevented adequate consideration of the strictly 
legal question decided adversely against the United States. Law and 
precedents exist for the rule laid down by the Supreme Court of the United 
States in a case involving the extradition treaty then in force with Great 
Britain that absolute identity of the crimes charged is not required if the 
essential character of the transaction is the same and made criminal by 
both statutes. In that case, Chief Justice Fuller stated that ‘‘Treaties 
must receive a fair interpretation, according to the intention of the con- 
tracting parties, and so as to carry out their manifest purpose. The 
ordinary technicalities of criminal proceedings are applicable to proceed- 
ings in extradition only to a limited extent.’’ ® 

When Sir Laurence Dunne referred in his decision to ‘‘something akin 
to perjury,’’ he doubtless had in mind the second section of the British 
Perjury Act which deals with ‘‘kindred offenses.’? The section provides: 


‘ 


If any person, being required or authorized by law to make any 
statement on oath for any purpose, and being lawfully sworn (other- 
wise than in a judicial proceeding) wilfully makes a statement which 
is material for that purpose and which he knows to be false or does 
not believe to be true, he shall be guilty of 4 misdemeanor. 


Conviction carries the same penalty as conviction of perjury. 

Although Eisler was not convicted of the crime of perjury in the United 
States, the crime of which he was convicted might also have been charged 
under the perjury statute which reads: 


Whoever, having taken an oath before a competent tribunal, officer, 
or person, in any case in which a law of the United States authorizes 
an oath to be administered, that he will testify, declare, depose, or 
certify truly, or that any written testimony, declaration, deposition, or 
certificate by him subscribed, is true, shall wilfully and contrary to 
such oath state or subscribe any material matter which he does not 
believe to be true, is guilty of perjury. (U.S. Code, Title 18, Sec. 231.) 


It is to be noted that according to United States statutory definition, per- 
jury is not restricted to false swearing in the course of judicial proceedings. 


6 Wright v. Henkel, 190 U. S. 40, 57. See also precedents reported in Hackworth, 
Digest of International Law, Vol. IV, § 315. 
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It would seem to be open to serious argument that if the crime of which 
Eisler was convicted fell within the United States general definition of 
perjury and came specifically within the British law of offenses expressly 
legislated as being kindred to perjury, the essential character of the act 
would be the same, and that act being subject to severe punishment by the 
laws of both countries, a proper case for extradition might be made. Un- 
der Magistrate Dunne’s decision, Eisler would not have been extraditable 
even had he been indicted for the Federal crime of perjury in the United 
States. 

Obviously, sufficient time was not allowed to develop the case for extra- 
dition. Eisler was taken into custody on May 14 and released May 27. 
Before releasing the accused, the British magistrate refused an application 
of American counsel for further adjournment in order that more documents 
could be sent from the United States. A period varying from forty to 
sixty days, depending upon the distance and means of communication 
between the demanding and asylum states, is usually provided as the limit 
for the detention of alleged fugitives from justice following arrest and 
pending the production of documents upon which the claim for extradi- 
tion is based.’ Article 11 of the present extradition treaty between the 
United States and Great Britain provides that this period shall not exceed 
two months, or such further time as may be granted. 

The unsatisfactory nature of the proceedings in this case demonstrates 
the need for the codification of the law of international extradition. As 
a contribution toward this end, the Harvard Research in International 
Law after several years of intensive research and careful study by some 
fifty competent authorities in the United States, proposed in 1935 a draft 
convention in which the traditional method was abandoned of enumerating 
a detailed list of extraditable crimes. This new approach followed the 
recommendations of a report of the Committee of Experts of the League 
of Nations of 1926.8 The Harvard draft proposed that extradition should 


be granted for any act made criminal by the laws of both the requesting . | 


and the requested states, provided the possible penalty in each case would 
be death or deprivation of liberty for a period of two years or more.’ As 


7 Hackworth, Digest of International Law, Vol. IV, p. 111. 

8 Publications of the League of Nations, V. Legal, 1926, v. 8, p. 3; Am. Jour. INT. 
Law, Spec. Supp. (1926), Vol. 20, p. 253. 

® The penalty for perjury and kindred offenses under the British Perjury Act is seven 
years penal servitude or imprisonment with or without hard labor for not exceeding two 
years or a fine, or to both such penal servitude or imprisonment and fine. Under the 
United States Code, perjury may be punished by imprisonment for not more than five 
years and a fine of not more than $2,000; knowingly making false statements in an ap- 
plication for permission to depart from the United States is punishable by imprisonment 
for not more than twenty years or a fine of not more than $10,000, or both. Probably 
the greater penalty attaching to the last-mentioned offense was taken into consideration 
in determining under which section of the United States Code Eisler was to be indicted. 
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stated in the comment of the Harvard Research, ‘‘From an international 
point of view the introduction of lists of indictable offenses into an ever- 
increasing number of bipartite treaties tends towards uncertainty and dis- 
order, where effective codperation is needed.’’ 2 

GrorGE A. FINCH 


THE CORFU CHANNEL CASE 


The Corfu Channel Case originally came before the International Court 
of Justice on the basis of a British application in conformity with a resolu- 
tion of the Security Council of April 9, 1947. Albania objected to the 
jurisdiction, denying the British contention that a Security Council recom- 
mendation under Article 36 was a ‘‘decision’’ binding, according to Article 
25, on Members (or non-Members which had accepted an invitation to par- 
ticipate in discussions before the Security Council as provided in Article 
32). Without passing on this point, the Court found that Albania had, in 
fact, accepted the Court’s jurisdiction by its note of July 2, 1947. Imme- 
diately after this decision on March 25, 1948,1 the parties announced an 
agreement to implement the Security Council’s resolution by submitting to 
the Court for decision the following questions: 


(1) Is Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian waters and 
for the damage and loss of human life which resulted from them and 
is there any duty to pay compensation ? 

(2) Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts of 
the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satis- 
faction ? * 


The form of this agreement caused the Court some difficulty in its judg- 
ment on the merits of the case, April 9, 1949,* because it left it unclear 
whether the Court could decide the amount of damages which Albania 
must pay if the first question were answered affirmatively. The Court, 
however, held on this point that the agreement could not be regarded as 
narrowing the jurisdiction which the Court had already decided it had.* 

The facts of the case indicated that the disaster occurred as the result 
of a mine field which had been laid shortly before the disaster and after the 
British had found the Channel clear of mines in 1945.5 

In dealing with the first question, the Court had to consider the British 
contention that the mines had been laid with wrongful intent by Albania, 


10 Am. Jour. Int. Law, SUPPLEMENT, Vol. 29 (1935), pp. 15, 21, 75. 
11.C.J. Reports, 1947-1948, p. 15; this Journat, Vol. 42 (1948), p. 690. 
*1L.C.J. Reports, 1949, p. 6. 

5 Ibid., p. 4; this JourNAL, p. 558. 

*1.C.J. Reports, 1949, p. 26. 

5 Ibid., pp. 13-15. 
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or by Yugoslavia with Albanian complicity. The Court found the evidence 
insufficient to support these charges, but held by a vote of 11 to 5 that Al- 
bania was responsible for the disaster on the ground that it must have 
known about the mines, and had been negligent in not warning ships about 
the dangers in this international highway and in not taking measures after 
the disaster to discover and punish those who laid the mines. The Alba- 
nian obligations, said the Court, 


are based, not on the Hague Convention of 1907, No. VIII, which is 
applicable in time of war, but on certain general and well-recognized 
principles, namely: elementary considerations of humanity, even more 
exacting in peace than in war; the principle of the freedom of maritime 
communication; and every State’s obligation not to allow knowingly 
its territory to be used for acts contrary to the rights of other States.® 


The Soviet Judge, Krylov, dissented on this point of the judgment, say- 
ing, ‘‘One cannot condemn a State on the basis of probabilities.’’* The 
Court took a view which may seem similar in rejecting the British charge 
that Yugoslavia with the complicity of Albania had laid the mines, saying: 
‘*A charge of such exceptional gravity against a State would require a de- 
gree of certainty that has not been reached here.’’ ® 

The distinction may seem justifiable because of the presumption that a 
state knows what happens in its territory or territorial waters, while states, 
like individuals, are presumed not to commit wrongful acts. With these 
different presumptions Albania would have the burden of proving that it 
was not negligent, while Great Britain would have the burden of proving 
that Yugoslavia was guilty. The Court, however, made a more subtle dis- 
tinction, saying: 

. it cannot be concluded from the mere fact of the control exercised 
by a State over its territory and waters that the State necessarily knew, 
or ought to have known, of any unlawful act perpetrated therein, nor 
yet that it necessarily knew, or should have known, the authors. This 
fact, by itself and apart from other circumstances, neither involves 
prima facie responsibility nor shifts the burden of proof. 

On the other hand, the fact of this exclusive territorial control exer- 
cised by a State within its frontiers has a bearing upon the methods of 
proof available to establish the knowledge of that State as to such 
events. By reason of this exclusive control, the other State, the victim 
of a breach of international law, is often unable to furnish direct proof 
of facts giving rise to responsibility. Such a State should be allowed 
a more liberal recourse to inferences of fact and circumstantial ev)- 
dence.® 


Great Britain was therefore permitted to rely on inferences and circum- 
stances in proving Albanian knowledge and negligence which would not 


6 Ibid., p. 22. 
t Ibid., p. 72. 
8 Ibid., p. 17. 
9 Ibid., p. 18. 
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have been adequate to prove Albania or Yugoslavia guilty of a wrongful 
act or of complicity. It would appear that this distinction in regard to the 
types of evidence admissible had the practical effect of shifting the burden 
of proof. 

The damages which Albania should pay was not determined because Al- 
bania, having contended that the Court’s jurisdiction did not extend to this 
matter, had not argued the point. The Court, however, in an order of 
April 9 fixed dates in June, July, and August, 1949 for submission of writ- 
ten observations on the point by the parties.'° 

On the second question before it, the Court, by a vote of 14 to 2, held that 
Great Britain did not violate the sovereignty of Albania by the acts of its 
navy in the Corfu Channel on October 22, 1946, but held unanimously that 
the mine-sweeping operations conducted by British naval forces on Novem- 
ber 12 and 138, 1946, after the disaster, were in violation of that sover- 
eignty.‘1 This decision was based on a careful analysis of the rights of 
innocent passage through straits within the territorial waters of a state. 


It is, in the opinion of the Court, generally recognized and in accord- 
ance with international custom that States in time of peace have a right 
to send their warships through straits used for international navigation 
between two parts of the high seas without the previous authorization 
of a coastal State, provided that the passage is innocent. Unless other- 
wise prescribed in an international convention, there is no right for a 
coastal State to prohibit such passage through straits in time of peace.’* 


The passage of the Channel on October 22, when the disaster occurred, 
was, in the opinion of the Court, innocent, but the subsequent sweeping 
operations, although provoked by the disaster, were held by the Court to be 
of a character permissible only with express Albanian consent. The Court 
declined to accept the British argument that in the circumstances it was en- 
titled to ‘‘intervene’’ to get evidence to present to the International Tri- 
bunal or to act ‘‘for self-protection.’’ 


The Court ean only regard the alleged right of intervention as the 
manifestation of a policy of force, such as has, in the past, given rise 
to most serious abuses and such as cannot, whatever be the present de- 
fects in international organization, find a place in international law. 
Intervention is perhaps still less admissible in the particular form it 
would take here; for, from the nature of things, it would be reserved 
for the most powerful States, and might easily lead to perverting the 
administration of international justice itself. 

. . . Between independent States, respect for territorial sovereignty is 
an essential foundation of international relations. The Court recognizes 
that the Albanian Government’s complete failure to carry out its duties 
after the explosions, and the dilatory nature of its diplomatic notes, 
are extenuating circumstances for the action of the United Kingdom 


10 Order of April 9, 1949, ibid., pp. 171-172. 
11 Ibid., p. 36. 
12 Ibid., p. 28, 
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Government. But to ensure respect for international law, of which it 
is the organ, the Court must declare that the action of the British Navy 
constituted a violation of Albanian sovereignty.'* 


The opinion is notable for the extent to which the Court relied upon 
broad principles of law, apparently deemed to be self-evident and stated ~~ 
without citation of precedent or authority. It is also notable that these 
principles referred to rights of humanity and obligations not to resort to 
force which have been especially emphasized in recent general conventions. 
This aspect was especially noted in Judge Alvarez’s concurring opinion sug- 
gesting that we are entering ‘‘a new era in the history of civilization’’ in 
which ‘‘ profound changes have taken place in every sphere of human activ- 
ity, and above all in international affairs and in international law.’’ He 
therefore sought to relate the opinion to principles of what he called ‘‘the —~ 
new international law’’ and the interpretation it gives to such questions as 
the sovereignty of states, the responsibility of states, intervention, and mis- 
use of right.** 

Judge Basdevant, President of the Court, dissented from the conclusion |~ 
that the Court had jurisdiction to assess the amount of compensation. 4 
Judges Zoritié (Yugoslavia), Winiarski (Poland), Badawi Pasha (Egypt), |~ 
Krylov (Soviet Union), and ad hoc Judge Eéer (Czechoslovakia), appointed 
by Albania for the case, dissented from this conclusion and also from the 
portion of the judgment holding Albania responsible. Judges Krylov and 
Azevedo (Brazil) dissented in respect to the Court’s finding that the Brit- 
ish Navy was innocent in its passage of the Channel on October 22, 1946." 
QuINCY WRIGHT 


THE NEW FUNDAMENTAL LAW FOR THE WESTERN GERMAN FEDERAL REPUBLIC 


Thirty years ago, at the close of World War I, an expectant world turned 
its eyes toward the German city of Weimar, to discover what manner of | 
constitution a defeated and dejected nation, truncated in territory and 
threatened with civil war, would produce. Those Germans desirous of | 
breaking with the imperial tradition thought it imperative that the nation 
repudiate more than a half-century of its history, and return to the tra- 
dition of the liberal revolutionists of 1848. Those disinclined to turn back 7 
the pages of history saw greater promise in transforming the essentially 
political anti-dynastic and republican revolution of November, 1918, into 
a more socially dynamic process which would link the fate of the republi- 
can Reich to the contemporary Soviet experiment in the re-ordering of 
society. The result was the Weimar Constitution of August 11, 1919, 
which, if it ‘‘vibrated with the tramp of the proletariat’’ as an analyst 


18 Ibid., p. 35. 
14 Ibid., p. 39. 
15 Ibid., pp. 37-38. 
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then described it, did not, in fact, break too violently with the Bismarckian 
régime. To cope with domestic and international necessities, however, the 
molders of the Weimar instrument endowed the republican Reich with 
plenary authority and centralized power, thus giving the new Germany an 
unfettered opportunity of self-redemption. 

Behind the facade of parliamentary democracy under a multi-party sys- 
tem, however, there lurked the possibility of using the republican consti- 
tution for other ends. And when the powerful middle classes, to whom 
the outside world looked for real leadership ofthe republic, were ruined 
by the economic disasters that followed, the way to totalitarianism of either 
the Right or the Left was wide open. It was the evil genius of Nazism 
that it effected an apparent symbiosis of the radical Right and the radical 
Left by crossing an exacerbated nationalism with a socialistic ferment to 
which the Republic failed to give satisfaction. The resulting hybrid, the Na- 
tional Socialist revolution, gave violent expression to both these dynamic 
forces. In the process the Weimar Constitution, although never formally 
abolished, was legally swept aside. 

When the Nazi régime collapsed in 1945, under the hammer blows of both 
East and West, the whole institutional complex fell in ruins. The victorious 
Occupying Powers were thus directly faced with the problem of erecting 
an effective substitute mechanism of authority which should avoid the re- 
currence of Nazi aggression, and return a recidivist Germany, after a sec- 
ond expiation of her sins, to the circle of civilized society. The problem 
was essentially a dual one: to prevent the resurgence of frenetic national- 
ism—on which West and East were then indubitably in agreement—and 
to exorcise from the minds of the German people the socialistic traits of 
the Hitler régime—a point on which the victors were sharply divided. 

This is neither the time nor the place for reviewing or evaluating the his- 
tory of the occupation in the different zones. That must await the pa- 
tient work of the economic and social historian. It will suffice for present 
purposes to note that from the outset the Occupying Authorities in all 
four zones fell back upon the Lénder, the feeble territorial entities of 
‘democratic centralism,’’ Weimar style, as the primary building-blocks 
out of which a regenerate Germany was to be reconstructed. Whatever 
the other bonds of cohesion might be—chiefly the major political groups 
that survived a dozen years of subterranean existence—it was the retouched 
Linder, as the primordial administrative units, that were the basic ele- 
ments for reconstruction purposes. The internal re-ordering of each Land 
was effected during 1945-1947 by the several Occupying Powers, each of 
which sought to refashion the Liinder under its control by remolding them 
in the image of its own institutions. 

That process elicited varying responses from the respective fragments 
of the German people, who, in addition to taking inventory of the institu- 
tional complex and the particularistic tradition in each Land, borrowed 
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quite consciously from other foreign sources, chiefly Switzerland and Aus- 
tria, something of the mechanics of collegial, non-parliamentary represent- 
ative government. Bavaria went so far at one time as to copy extensively 
from the corporative structure of Austrian fascism, and so earn the mild 
reproof of the American Military Government. It was only when this 
process, which was attritional in the extreme, was complete in all the 
Linder oceupied by the Western Allies that the discussion of constitutional 
reconstruction at a higher level could be approached. At this point the 
almost unbridgeable crevasse between East and West intervened to delay, 
obstruct and confuse not only the German people themselves, but also the 
outside world. 

With the convening at Bonn in the fall of 1948 of an assemblage of rep- 
resentatives from the three western zones, the first effort at higher-than- 
Land level in constitution-making was inaugurated. The final product, 
the Grundgesetz, or Fundamental Law, of May 9, 1949, permits both 
layman and expert to glimpse something of what has been going on in the 
German political mind in the Western Zones, and to see concretely at what 
points and in what ways the pressure of the Occupying Powers has regis- 
tered institutionally in the mechanics of the new federal régime for West- 
ern Germany. 

The 147-article document is, above all things, a transitory and transi- 
tional instrument, definitely providing for and eagerly anticipating, its 
own extinction.* This leaves the diplomatic issue to the victors, but fore- 
shadows an early reunion of all Germany, unquestionably the ardent hope 
of an only slightly chastened nationalism. The institutional complex set 
up by the Bonn Assembly is necessarily federal, creating a Bundesrepublik 
with a Federal President, a Federal Assembly of two chambers, the Lower 
House or Bundestag, ‘‘elected by the people in universal, equal, direct 
and secret elections’’ for a term of four years, and the Bundesrat, a pallid 
secondary chamber of representatives of the Land governments. There 
is a Federal Chancellor, a Federal Ministry, and a Federal Administration, 
the nomenclature of which superficially resembles that of the German 
Confederation (1815-1866) and of the equally transitional North German 


1 Basic Law for the Federal Republic of Germany (agreed Anglo-American transla- 
tion), Department of State Publication 3526 (European and British Commonwealth 
Series 8). An English text based on a translation issued by the U. 8. Military Gov- 
ernment in Germany appeared in the New York Times of May 9, 1949, pp. 6-8. An 
authentic German text is reproduced in the Munich Siiddeutsche Zeitung of May 9, 1949, 
pp. 1-4. 

2 The final article of the Grundgesetz declares: ‘‘This Basic Law shall become invalid 
on the day when a constitution adopted in a free decision by the German people comes 
into foree.’’ It is noteworthy that throughout the text a clear distinction is kept be- 
tween the Grundgesetz and the future constitution (Verfassung). This does not im- 
pute any lack of validity to the Bonn instrument, but clearly reserves for the future 
document the dignity of being a ‘‘constitution.’’ 
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Federation (1867-1871). This surface similarity to past federal régimes 
should not blind even the casual reader to the fact that by substituting the 
word ‘‘Reich’’ for ‘‘Bund,”’ the institutional picture thus formed closely 
resembles the Weimar régime from 1919 to 1933, except in two fundamental 
and far-reaching respects: the handing of much administration back to 
the Linder, reverting in this regard to the Bismarckian Reich, and the 
intrusion into the federal, democratic, parliamentary régime of an elabo- 
rate Constitutional Court (Bundesverfassungsgericht), not only as the 
definer of jurisdictional competences and the guarantor of property against 
socialization, but also as the shield and buckler of an elaborate system of 
personal rights and liberties. Far from content with the programmatic 
formula of the so-called ‘‘bourgeois guarantee’’ (Article 164) of the Wei- 
mar Constitution, the new Grundgesetz sets up a comprehensive system 
of safeguards against the unlawful alienation or confiscation of property, 
thus depending on the judicial machinery of government, rather than on 
precarious parliamentary majorities, for the safeguarding of substantive, 
chiefly property, rights. 

In the extensive listing of individual and public liberties, the Bonn doc- 
ument considerably whittles down the ill-assorted second part of the 
Weimar Constitution, but also shows indubitably the effect of external in- 
fluences, notably the long discussions of human rights at Geneva and Lake 
Success. There is an explicit effort to anchor in the instrument iron-clad 
guarantees against persecution of individuals on racial grounds, coupled 
with an equal guarantee of freedom to express divergent ideologies—a point 
which must be comforting to both Nazis and Communists, as the principal 
exponents of a different Weltanschauung. However, efforts to guarantee 
the new federal authorities against successful infiltration of contrarient, 
or ‘‘subversive’’ ideologies are found in the very explicit provisions of 
Articles 18 and 143. The former declares that : 


Whoever abuses the freedom of expression of opinion, in particular 
the freedom of the press (Art. 5, par. 1), the freedom of teaching (Art. 
5, par. 3), the freedom of assembly (Art. 8), the freedom of association 
(Art. 9), the secrecy of mail, post, and telecommunications (Art. 10), 
property (Art 14), or the right of asylum (Art. 16, par. 2), in 
order to attack the free, democratic basic order [Grundordnung |, shall 
forfeit these basic rights. The forfeiture and its extent shall be pro- 
nounced by the Federal Constitutional Court. 


It is obvious that in the presence of any extensive movement against the 
new federal state, it would be possible to re-create, notwithstanding the 
formal semblance of fundamental freedoms, a large class of degraded and 
pariah citizens without such rights. Article 143, which is patently directed 
against those using force or the threat of force to change the constitutional 
order, is even more far-reaching. With the experience of Czechoslovakia 
in mind, the framers of the Bonn document wrote into it a condemnation 
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to penal servitude for life or not less than ten years for persons so altering 
the Grundordnung of either the Federation or a Land, or depriving the 
Federal President of the powers accorded to him by the Grundgesetz, or 
by force or the threat of danger compelling him to exercise his powers in 
a specific manner or not at all, or preventing the exercise of his powers. 
The same penalty constitutionally extends to separatists, 1.e., those who 
may in future ‘‘deprive the Federation or a Land of a territory.’’ In 
the light of the public attitude revealed in the Rhineland a decade before 
the Nazis towards those lending themselves to separatist agitation, this is 
indeed the lesser penalty. However, public incitation to do any of the 
other things covered by the article incurs mandatorily the ten-year prison 
penalty, while less serious cases incur not less than a two-year penalty; 
while every inducement is held out to co-conspirators, by the promise of 
immunity, to turn state’s evidence. 

Whether these constitutional stipulations will be any more successful 
in dealing with the Left than the numerous instances of the complete out- 
lawry of Communism a decade or more ago in countries now operating 
under Communist régimes remains, from a historical standpoint, dubious. 
And whether the deliberate multiplication of localized administrations in 
regions that have known and obeyed a single central authority will be 
workable in practice seems even more so. It will require a political 
miracle greater than the refitting of the skeletons in Ezekiel’s Valley of 
Dry Bones to make effective against an Hinheitswille the tedious division 
of competences between Bund and Lander. While the text of the Grundge- 
setz posits a measure of international personality for the Ldnder, it is al- 
most incredible to assume that the German people would, even in their 
extremest separatism, attempt to revert to 1849 and be content with a 
confederal stage of development in which the individual Lander maintained 
official diplomatic relations with neighboring states. 

In sum, the Bonn instrument is a document to ingratiate Germans in the 
Western areas with their temporary occupants and to keep open and un- 
settled the form of a future Germany. Seen in this perspective, the new 
text hardly warrants detailed commentary and exegesis. In all essentials, 
its fate depends far more on forces operating outside Germany than on the 
bickering splinter parties characteristic of a defeated country. 

MALBONE W. GRAHAM 


THE GENOCIDE CONVENTION AND STATE RIGHTS 


The assumption is sometimes made that the Convention on the Prevention 
and Punishment of Genocide is in some way connected with the proposed 
Covenant and Declaration on Human Rights. Indeed, it has been asserted 
that it presents for consideration many of the same basic questions. Objec- 
tion has been made to the Declaration of Human Rights on the ground that 
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it would impose by treaty, legislation reserved to Congress or to the sepa- 
rate States and that this also applies to the Genocide Convention. We 
believe that this is an erroneous identification which has probably arisen be- 
cause both conventions were approved during the same session of the Gen- 
eral Assembly held in Paris in December, 1948. 

The crime of genocide comes within the category of offenses described in 
Article 6(¢) of the Charter of the International Military Tribunal as 
‘‘erimes against humanity,’’ or to use the more precise phraseology em- 
ployed by the General Assembly, ‘‘offenses against the peace and security 
of mankind.’’ The convention should not be classified as one for the pro- 
tection of human rights, but for the preservation of international peace. 
Its purposes are objective, not subjective. Genocide was described by the 
General Assembly on December 11, 1948, as ‘‘a crime under international 
law, contrary to the spirit and aims of the United Nations and condemned 
by the civilized world.’’ Under Article I, the Contracting Parties ‘‘ confirm 
that genocide, whether committed in time of peace or in time of war, is a 
crime under international law which they undertake to prevent and to 
punish.’’ It is defined as meaning any of a number of acts committed with 
intent to destroy, in whole or in part, a national, ethnical, racial or religious 
group, as such. Persons committing genocide or attempting or conspiring 
to commit genocide shall be punishable ‘‘ whether they are constitutionally 
responsible rulers, public officials or private individuals’’ (Arts. II-IV). 
The convention would require national legislation to give it effect, because 
persons charged with genocide are to be tried by a competent tribunal of 
the state in which the act was committed, and the parties agree to grant ex- 
tradition in accordance with existing laws and treaties without the crime 
being considered ‘‘ political’? under the usual rules relating to extradition 
(Arts. V-VII). 

The convention contemplates that a permanent international penal tribu- 
nal may be set up later by special agreement. This was suggested as early 
as September, 1947, by the representatives of the United States to the Secre- 
tary General of the United Nations. The convention does not provide for 
such a tribunal nor is any nation bound to accept its jurisdiction. Of 
course, if it is created, it may have concurrent jurisdiction with respect to 
those Contracting Parties who have accepted it. On the other hand, the 
convention provides that any dispute relating to the interpretation, applica- 
tion or fulfillment of the terms of the convention shall be submitted to the 
International Court of Justice at the request of any of the parties to the 
dispute. 

The International Military Tribunal at Nuremberg followed the rule that 
criminal acts committed by an accused prior to the declaration of war could 
not be considered a means of executing a conspiracy against the peace of the 
world unless it was directly connected with the plan for making war. How- 
ever, it recognized that many criminal acts committed after the declaration 
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of war presented the double character of war crimes and crimes against 
humanity. The Tribunal thus recognized a category of crimes against hu- 
manity without defining such crimes and without distinguishing them from 
war crimes in the strict sense. This applies particularly to genocide. After 
the close of the war, the conscience of the world was shaken by confirmation, 
theretofore deemed incredible, of the enormous scope of the mass extermina- 
tions carried out on racial, religious and political grounds by the Hitler 
régime. It became necessary to give a name to and define this abominable 
crime and to make it punishable whether committed in peace or in war. 

There is nothing new in thus recognizing by multilateral treaty certain 
offenses which would often go unpunished if left to the jurisdiction of any 
one nation. Thus piracy 


derives its internationally illegal character from the will of the inter- 
national society. That society, by common understanding, reflected in 
the practice of states generally, yields to each of its members jurisdic- 
tion to penalize any individuals who, regardless of their nationality, 
commit certain acts within certain places. . . . National authorization 
of the commission of piratical acts could not free them from their inter- 
nationally illegal aspect. 


To a limited extent, the slave trade, the traffic in women and the opium 
traffic have likewise been placed under international cognizance by special 
agreement. All these offenses are considered to be matters of international 
concern. 

At the annual meeting of the American Society of International Law on 
April 19, 1907, Mr. Elihu Root, President of the Society, who was at that 
time Secretary of State, said: 


It is, of course, conceivable that, under pretense of exercising the 
treaty-making power, the President and Senate might attempt to make 
provisions regarding matters which are not proper subjects of inter- 
national agreement, and which would be only a colorable—not a real— 
exercise of the treaty-making power; but so far as the real exercise of 
the power goes, there can be no question of State rights, because the 
Constitution itself, in the most explicit terms, has precluded the exist- 
ence of any such question.? 


The distinction made under the rules regulating the Nuremberg Tribunal 
between genocide committed in time of war and the same crime committed 
by a nation against its own subjects in time of peace is understandable in 
view of the conditions under which the Tribunal was to operate. Funda- 
mentally, the distinction is an artificial one. Mass extermination of popula- 
tions in war or in peace with intent to destroy national, ethnical, or religious 
groups, constitutes an offense of international concern and a serious threat 


1 Charles Cheney Hyde, International Law, Chiefly as Interpreted and Applied by the 
United States (2nd rev. ed., 1945), Vol. I, § 231. 
2 Proceedings of the American Society of International Law, 1907, pp. 49-50. 
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to the maintenance of peace. Even before the conscience of mankind had 
reached its present state of awareness, mass exterminations were recognized 
as creating a spirit of vengeance continuing for generations and even for 
centuries both within the state and in other states where related groups seek 
action to revenge the crime. One has only to think of events like the mas- 
sacre of Bartholomew’s Night and others committed in periods between re- 
ligious wars, the Armenian massacres and those of our own day, to realize 
that genocide is a threatening danger to peace and the source of inter- 
national wars and civil hostilities. 

It should be remembered that notwithstanding the reference of the Gen- 
eral Assembly to genocide as an international crime, the nations of the 
world do not yet consist of a society of individuals all subject to the au- 
thority of a definite legal order. The world may well be progressing toward 
that end, but it is a gradual process. Even with respect to piracy, all that 
the customary or conventional law assumes to do is to establish an extra- 
ordinary jurisdiction and fix the duties of the several states iter se, leaving 
to each state the decision how, through its own law, it will exercise its rights 
and powers.’ So with respect to genocide, the effective establishment of a 
special rule of jurisdiction requires international codperation in order to 
pursue those charged with genocide beyond the borders of a single state in 
exchange for reciprocal powers granted to the other parties. Only the 
treaty-making power can accomplish this result. From the very nature of 
our Government, the treaty-making power must reside centrally or nowhere. 
State rights cannot be an obstacle to the participation of the United States 
in a genocide convention, otherwise the power of the nation would be pre- 
vented from acting effectively to combat this threat to the peace and security 
of all nations and the establishment of a civilized standard of international 
life. 

ArtTHuR K. KUHN 


THE STATUTE OF THE COUNCIL OF EUROPE 


Both logic and history demonstrate that European federal union is at 
once more obvious and more difficult than world federation. At the same 
time, as Dean Kayser has recently suggested,! it is one of the older projects 
which mniay yet become fact. 

The draft Statute of the Council of Europe was signed in London on 
May 5, 1949.2 It is to go into operation (Article 42) among the ratifying 
Signatories when seven of them have acted. The signatories included Bel- 


§ See Harvard Law School Research in International Law, Drafts of Conventions (Cam- 
bridge, Mass., 1932), Introduction to the subject of Piracy. This JourNaL, Supp., 
Vol. 26 (1932), p. 760. 

1 World Affairs, Vol. 112, No. 1 (Spring, 1949), p. 7. 

*The Times (London), May 6, 1949, pp. 4, 5. 


° 
4 
{ 
j 
% 
| 
: 


502 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


gium, Denmark, France, Ireland, Italy, Luxembourg, The Netherlands, 
Norway, Sweden and the United Kingdom. Ratifications are to be depos- 
ited—somewhat surprisingly—in London. 

A few special detailed features of the document itself suggest comment. 
Thus peace based on justice and codperation for mutual service appears 
once again (Preamble) as the ground for setting up an international union. 
On the other hand the test for membership—in principle—now becomes 
(Preamble) not devotion to peace or any other objective standard but 
‘*like-minded’’-ness, although various articles (1, 3, ete.) explain the points 
or character of the desired state of mind. The operation of the Council is 
explicitly based (Article 1) on discussion and agreement, and no questions 
of enforcement or security are raised. Extremely elaborate provisions are 
included (Articles 20, 29, ete.) for voting by unanimity, two-thirds major- 
ity, simple majority, and so on; perhaps the development here has been ear- 
ried too far. An attempt is made (Article 32) to prevent conflicts between 
meetings of the Consultative Assembly and national parliaments, on one 
hand, and the General Assembly of the United Nations on the other. 
Financial contributions can be calibrated—it was apparently so believed— 
according to population alone in this Western European union (Article 38). 
So roughly for representation in the Consultative Assembly (Belgium 6, 
Denmark 4, France 18, Ireland 4, Italy 18, Luxembourg 3, Netherlands 6, 
Norway 4, Sweden 6, United’Kingdom 18). 

More general comment may also be made on this millenial creation. 
Thus there appears a somewhat curious mixture of Atlantic Charter ideol- 
ogy (Article 3) and good old European diplomacy (the Committee of Min- 
isters—the executive council of the union—is to meet in secret). The 
complete avoidance of the sanctions issue, already mentioned, is very strik- 
ing. So, for that matter, is the general structural resemblance with the 
League and the United Nations (Committee of Ministers, Consultative As- 
sembly, Secretariat, subordinate commissions), and the enormous preoccu- 
pation with the problem of relations between the Committee of Ministers 
(old European diplomacy) and the Consultative Assembly (post-1918 
Europe). Amendment of the Statute is made surprisingly easy and 
efficacious (Article 41). 

Obviously the fruits and the value of this in some ways revolutionary 
document depend upon its application to an even greater extent than is 
usual in such cases. As a constitutional instrument it is inferior to the 
League Covenant and even to the United Nations Charter, not to mention 
numerous conventions establishing international administration unions. 
As an element in Western European defense or Western European eco- 
nomic reconstruction the document does not promise much. Perhaps from 4 
diplomatic, political, or psychological point of view it may have serious 


3 See also Art. 25. 
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significance. It certainly contains no threat of danger to the rest of the 
world, as some students of international organization have feared would 
result from the setting up of any European union; this alone may reveal 
something concerning the nature of this effort. 

PitMAN B. POTTER 


THE PRESENT STATUS OF FOREIGN PERIODICAL LITERATURE OF INTERNATIONAL LAW 


At the recent annual meeting of the Board of Editors of this JourRNAL in 
Washington some colleagues urged this writer to dedicate his next editorial 
comment to a survey of foreign periodical publications of international law 
during and after the second World War. To comply with this request, 
these lines have been written. They are based on this writer’s studies, on 
his continuous perusal of all these publications, on his knowledge of all 
the languages involved. This writer is personally acquainted and in 
correspondence with many of the editors, and has been and is a collabo- 
rator of most European and many American periodicals of international 
law. A check was made in February at the Harvard Law School Library, 
when this writer attended the discussion conference on international law at 
Cambridge, convoked by Judge Manley O. Hudson. In the course of recent 
investigations on the problem of the legal status of occupied Germany, this 
writer has made a special study of German publications of international 
law. These lines, however, do not pretend to give an exhaustive picture. 
They only serve to furnish an orientation to international lawyers in the 
Americas and they may also, perhaps, be found helpful in Europe. 

Only foreign periodical publications, 7.e., those not published in the 
United States, are included. Information is restricted to periodical publi- 
cations of public international law, excluding publications exclusively or 
primarily devoted to private international law (conflict of laws). Official 
publications are in general not mentioned; the same is true of the publica- 
tions of the United Nations. 

Attention may be directed, however, to the fact that the Bulletin of the 
Pan American Union will be replaced by two periodicals,” the more popular 
Americas and the important Annals of the Organization of American 
States. This new publication, an outcome of the complete reorganization 
of the inter-American system under the Bogota Charter,‘ will constitute a 
long step toward improving the hitherto fully inadequate documentation on 
the inter-American system. Equally important will be the new Inter- 
American Juridical Yearbook. 


1 Unfortunately, this writer does not know Russian; that is why periodical publications 
of international law in the Soviet Union could not be included. 

See the note in this JourNaL, Vol. 43 (April, 1949), p. 348. 

$ Vol. I, No. 1 (Washington, 1949, pp. 151). The Annals will be published in separate 
editions in the four Pan American languages (Spanish, English, Portuguese and French). 
*See the writer’s study in this JourRNAL, Vol. 42 (July, 1948), pp. 568-589. 
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In Canada there is no periodical publication exclusively devoted to inter- 
national law; but articles on international law can be found in general legal 
periodicals, in the Toronto Law Journal and the Canadian Bar Review.* 
A new official publication, External Affairs,® was started at the end of 1948. 

In Latin America, as in Canada, the situation has not been disturbed by 
the war. But there is an appearance of new, a disappearance of older pe- 
riodicals. The former Revista Mexicana de Derecho Internacional was pub- 
lished only for a short time; but articles on international law may be found 
in general legal periodicals, e.g., the Revista de la Escuela Nacional de Juris- 
prudencia* (Mexico City). Some years ago this writer was informed by 
Professor Luis Eduardo Nieto Arteta of Bogota that a new Revista Colom- 
biana de Derecho Internacional would be published; but he has not heard 
or seen anything of this review. Articles on international law can be found, 
however, in the general review, Universidad Nacional de Colombia® <A 
publication in Portuguese was started in 1945 in Brazil.® 

Occasional articles on international law may be found in a number of 
Latin American general legal periodicals. There are, at the present time, 
three regularly published Latin American periodicals of international law, 
all in Spanish. There is, first, the well-known Revista de Derecho Inter- 
nacional.° There is also the Revista Argentina de Derecho Internacional. 
Two volumes of this review were published in 1921 and 1922. Then, 
after an interval of sixteen years, the review reappeared in a second 
series in 1938 and has since been published regularly during and following 
the second World War."? There is, finally, the Revista Peruana de Derecho 
Internacional, the first volume of which was published in 1941. This review 
has since been published regularly.’? 

As to those parts of the world directly involved in the fighting, the Japa- 
nese Journal of International Law and Diplomacy continued throughout the 
war.'* 

In Egypt a new journal in French was started in 1945; '* a second volume 


5 Vol. 26 (1948). 

6 External Affairs, A Monthly Bulletin of the Department of External Affairs, Ottawa, 
Canada, Vol. I (December, 1948, pp. 41). 

7 Vol. X (1948). 

8 Revista trimestral de cultura moderna (Bogot&), Vol. 7 (1948). 

® Boletim da Sociedade Brasileira de Direito Internacional (Rio de Janeiro), Vol. I 
(1945); Vol. II (1946). 

10 Havana, Cuba. The latest number which this writer has seen is Vol. 53, No. 106 
(June, 1948). 

11 Buenos Aires. Vol. I (1938); Vol. XI (1948). 

12 Lima, Peru. The latest number which this writer has seen is Vol. VIII (January- 
April, 1948). 

13 See the note by G. A. Finch in this JouRNAL, Vol. 42 (July, 1948), p. 633. 

14 Revue Egyptienne de Droit International, Vol. I (1945); Vol. II (1946). See the 
note by G. A. Finch in this JouRNAL, Vol. 40 (April, 1946), pp. 407-408. 
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appeared in 1946, but since that time this writer has heard nothing more 
of this review. 

The greatest disruption of periodical publications, as a consequence of 
the war, took place, of course, in Europe. It is interesting to note, first, the 
rise of journals dealing with the wider range of international relations and 
international polities, although containing also articles on international 
law,’ but sometimes rather opposed to international law.’® In London 
there is the journal World Affairs." In Italy the Rivista di Studi Politici 
Internazionali ?* came to an end in 1944, whereas the publication Relazioni 
Internazionali’® continues. Recently a new quarterly, Etudes Interna- 
tionales—Internationale Studien, was started at The Hague and Brussels.” 

Of publications of private associations for the United Nations we mention 
the Mitteilungen der Schweizerischen Gesellschaft fiir die Vereinten Na- 
tionen.*1. There are many new periodical publications in Europe on world 
government ** and especially on Pan Europe.** The well-known publica- 
tion, La Paix par le Droit,** continues ; the same is true of the Bulletin Inter- 
parlementaire.*> The Interparliamentary Union continues also to publish 
the reports of its conferences.2* The Annuaire de l’Institut de Droit Inter- 


15 The same trend can be seen in this country. In Canada there is the International 
Journal (published quarterly by the Canadian Institute of International Affairs, To- 
ronto), Vol. I (1946); in Cuba there is the journal Diplomacia (No. 26, January, 1949). 

16 As, in this country, the new journal, World Politics (published quarterly by the Yale 
Institute of International Studies), Vol. I, No. 1 (1948); latest number, Vol. I, No. 3 
(April, 1949). 

17 Published by the London Institute of World Affairs. Editors, George W. Keeton 
and Georg Schwarzenberger. Vol. I of the New Series was published in 1947, Vol. III in 
1949. 

18 Florence. Vol. XII (1944). 

19 Settimanale dell’ Istituto di Studi Internazionali (Milan), Series II, Year XII 
(1948). 

20 See the note by P. B. Potter in this JourNAL, Vol. 43 (January, 1949), p. 216. 

21 Glarus, Switzerland. Vol. III (1948). 

22Qne World (London, National Peace Council), Vol. III (1949); Federal News 
(London), No. 158 (May, 1948); Mitteilungsblitter der Liga fiir Weitregierung (Co- 
logne), No. 15/16 (March, 1948); Der Weltstaat (Munich, edited by Joe J. Heydecker), 
Vol. II (1948). 

23 See the writer’s editorial comment in this JouRNAL, Vol. 42 (October, 1948), pp. 
868-877; Stati Uniti d’Europa (Rome), Vol. I (1947); Europa (Organ der Europa 
Union) (Basle), Vol. XV (1948); L’Action Fédéraliste Européenne (Neuchatel), Vol. 
IIT (1948); Neues Europa (Hann-Miinden, Editor Franz Nowack), Vol. III (1948) ; 
Europa Archiv (Frankfurt, edited by W. Cornides), Vol. III (1948). See also the new 
German periodical, Die Wandlung, which deals with world organization and other prob- 
lems of international law (Heidelberg), Vol. III (1948). 

*4Nimes. Vol. LII (1948). 

*5 Geneva. Vol. XXVIII (1948). 

*6 The latest is: Union Interparlementaire: Compte rendu de la XXXVII¢ Conférence 
tenue d Rome du 6 au 11 septembre 1948 (Lausanne, 1949, pp. XII, 893). 
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national 27 has been revived. In the neutral countries of Europe the situ- 
ation of periodical publications was not affected by the war. That is why 
the Nordisk Tidsskrift for International Ret (Acta Scandinavica Juris Gen- 
tium), which stood in its tenth volume in 1939, continued throughout the 
war.*> Equally, in Switzerland, the Revue de Droit International, de Sci- 
ences diplomatiques et politiques (Sottile) was not interrupted by the war.” 
The same is true of the valuable Revue Internationale de la Croix Rouge.*° 
Hans Wehberg has carried on indefatigably, and nearly single-handed, his 
Die Friedens-warte ** under great difficulties throughout the war; this jour- 
nal has, especially immediately after the end of fighting, given invaluable 
service to the German-speaking part of Europe, cut off for many years 
from all international contacts, by articles on new developments and 
documents in German translation. Many articles on international law 
ean be found in Swiss general legal periodicals and even in daily news- 
papers. But Switzerland, physically untouched by the war, permanently 
neutral, strongly international and peaceful, in thought and in action a 
model of an international attitude, strictly in conformity with international 
law, not only carried on, but has strengthened its status with regard to 
periodical publications of international law by the new and excellent Swiss 
Year Book of International Law,** the first volume of which was published 
in 1944. It has a documentary part and offers studies by such eminent 
Swiss authorities on international law as Max Huber, the late Dietrich 
Schlindler, Habicht, and Sauser-Hall, to quote a few. 

In the United Kingdom the Transactions of the Grotius Society were con- 
tinued until 1944,** although in small volumes. It is to be hoped that they 
will reappear and that the International Law Association (London) will 
continue the publication of its reports. The well-established and highly 
valuable British Year Book of International Law was in its twenty-first 
volume in 1941. Then the war forced an interruption of four years. Now 
the publication has been continued, although the volumes are one to two 
years late.** The immensely important Annual Digest of Public Interna- 


27 Latest publication: Session de Lausanne, August, 1947 (Brussels, 1947, pp. LI, 
325). 

28 One volume for each subsequent year. However, the latest volume, XVIII, covers 
the years 1947-1948. 

29 Vol. XXVI (1948). 

30Geneva. Vol. XXX (1948). 

31 Vol. XLIX (1949). 

82 Schweizerisches Jahrbuch fiir Internationales Recht (Annuaire Suisse de Droit Inter- 
national) (Zurich, Edited by the Swiss Association for International Law), Vol. IV 
(1947, pp. 330). 

33 Vols. XXVI (1940) (London, 1941); XXVII (1941), XXVIII (1942), XXIX 
(1943), XXX (1944). 

84 Vol. XXII (1945); Vol. XXIII (1946) (London, Oxford University Press, 1948). 
Vol. XXIV (1947) has been published recently. 
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tional Law Cases, edited by H. Lauterpacht, is being continued. Occasion- 
ally, excellent articles on problems of international law may be found in 
general legal periodicals, such as the Law Quarterly Review, the Juridical 
Review and the Modern Law Review. Also the Journal of Comparative 
Legislation and International Law, which in 1948 was in its thirtieth volume, 
has continued. Great progress was achieved by the foundation of a new 
periodical, the International Law Quarterly (British Journal of Public and 
Private International Law) *° in 1947. While, therefore, publications did 
suffer from the war, the situation in the United Kingdom is not only on the 
way back to normalcy, but has improved, as compared with the pre-war 
period. 

In the majority of countries on the European Continent, however, the 
war has had a devastating effect. It is true that a new publication of inter- 
national law was recently started in Greece, the Revue Hellénique de Droit 
International.*®> To the three Latin American periodical publications in 
Spanish the mother country has now added the new Revista Espanola de 
Derecho Internacional.** The first number of this review, presented in an 
agreeable forum, has arich content. Special attention is given to the classic 
Spanish school of international law, as the articles on Suarez (Legaz y 
Lacambra), on Baltasar de Ayala (M. Fraga Iribarne) and on Luis de 
Molina (L. Garcia Arias) show. 

The Yugoslav Year Book of International Law, as well as a similar publi- 
cation in Czechoslovakia, has, as far as this writer knows, been killed by 
the war. Of the postwar lectures delivered at the Hague Academy of 
International Law only one volume has been published so far.** In Belgium 
the war not only stopped the publication of the Revue de Droit International 
et de Législation Comparée, but up to the present, it has not been found 
possible to revive this oldest and at the same time one of the most distin- 
guished periodicals on international law, a fact particularly to be regretted. 

The war also caused great damage in France.*® The Revue de Droit In- 
ternational, edited by de La Pradelle, came to an end with its twenty-fifth 
volume in 1940 and has not been revived, presumably because of a lack of 
funds. Two other publications were interrupted by the war for several 
years, but have been revived. The Revue Internationale Francaise du Droit 


85 See the note by G. A. Finch in this JourNAL, Vol. 41 (July, 1947), pp. 659-660. The 
latest number which this writer has seen is Vol. II, No. 2 (Summer 1948). 

86 Vol. I, Nos. 1, 2 (1948) (Athens, Edited by J. Spiropoulos and P. Vallindas). 
See the writer’s note in this JouRNAL, Vol. 43 (April, 1949), pp. 345-346. 

37 Vol. I, No. 1 (Madrid, Edited by the Instituto Francisco de Vitoria, 1948, pp. 291). 
The editorial board includes all the well-known Spanish international lawyers, such as 
C. Barcia Trelles, L. Legaz y Lacambra, J. M. Trias de Bes, A. Truyol Sierra, J. de 
Yanguas Messia. 

88 Recueil de Cours, Tome 70, 1947, I (Paris, pp. 611). 
8° See the note by John B. Whitton in this JOURNAL, Vol. 43 (April, 1949), p. 340. 
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des Gens, edited by Raoul Genet, was revived in 1947.4° The Revue Gén- 
érale de Droit International Public, edited by Marcel Sibert, ceased publi- 
cation after the fall of France; but it was revived, under the same editor, 
after the liberation. The volume for 1940 *! was published in 1945, followed 
by the volumes for 1941-1945.** 

Great damage was also done in Italy. The Institute of Legislative Studies 
in Rome, under the direction of Salvatore Galgano, now continues its valu- 
able publications, which are also of interest to the international lawyer. 
The Italian Year Book of International Law ** was not continued. The 
Rivista di Diritto Internazionale, founded by Dionisio Anzilotti, continued 
through the early years of the war, but came to an end at the beginning of 
1943.4 Up to the present, this valuable journal has not been revived. <A 
new periodical publication, different in character, La Comunita Inter- 
nazionale,*® has been started in Rome. 

Austria suffered severely as far as periodical publications are concerned. 
The distinguished Jahrbuch der Osterreichischen Konsularakademie has 
definitely come to an end, as the Consular Academy itself has been closed. 
The Revue Internationale de la Théorie du Droit, devoted to a great extent 
to international law, later edited by the Austrian, R. A. Métall of the 
International Labor Office, and printed in Czechoslovakia, removed to 
Copenhagen and came to a definitive end after the German occupation of 
Denmark. The distinguished Zeitschrift fiir Offentliches Recht, edited by 
Alfred Verdross and largely devoted to international law, continued through 
the early years of the war, but then came to an end. After the liberation, 
Verdross revived the journal as the Austrian Journal of Public Law in 
1946.*® It has again the same high standard and is again strongly devoted 
to international law. Articles on international law may also be found in 
Austrian general legal periodicals, such as the Juristische Blatter.* 

The most devastating effect of the war on periodical publications on inter- 
national law was, of course, in Germany. The journal Vélkerbund und 


40 Year XII, Vol. 16 (1947). 

41 3rd series, Vol. XIV. 

42 The latest issue which this writer has seen is Vol. XIX (1948), Nos. 1-2, which con- 
tains, among others, articles by Kelsen, by A. Gervais (on French prize law during the 
second World War) and by G. Héraud (on the present Statute of the Saar). 

43 Diritto Internazionale (Edited by the Instituto per gli Studi di Politica Inter- 
nazionale, Director, G. Balladore Pallieri), Vol. I (1937); Vol. II (1938). 

44 Vol. XIX (1940); Vol. XX (1941); Vol. XXI (1942); last appearance, Vol. XXII 
(1943), Nos. 1-2. 

45 Rivista trimestrale della Societa Italiana per l’Organizzazione Internazionale, Vol. 1 
(1946) ; Vol. II (1947); Vol. III (1948). 

46 Gsterreichische Zeitschrift fiir Offentliches Recht (Vienna). (See the note by E. 
Borchard in this JourRNAL, Vol. 41 (January, 1947), p. 145.) Vol. I (pp. 526) was 
published in five numbers, 1946-1948. Vol. II, No. 1 (pp. 162) appeared at the begin 
ning of 1949; the second number of Vol. II is now due. 

47 Vienna. Vol. 71 (1949). 
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Vélkerrecht was terminated. All the great German periodicals of inter- 
national law were continued through the first years of the war, but sooner 
or later came to an end. This was the case of Niemeyer’s Zeitschrift fir 
Internationales Recht, and of the Zeitschrift fiir Vdlkerrecht.** The 
very important Zeitschrift fiir auslindisches Offentliches Recht und 
Vélkerrecht came to an end in 1939.4° None of these great German 
periodicals has been revived up to now. Immediately after Germany’s 
total defeat and during 1946 and even 1947 there were no periodical publi- 
cations of international law. Studies on international law appeared during 
this period in small articles in the daily newspapers licensed by the different 
occupying states, and small, mimeographed Opinions by official authorities 
or private scholars. During and after the latter part of 1946 new German 
general legal periodicals were started °° which often also contained articles 
on international law. This also holds true today.®! Since 1948 a certain re- 
vival of periodical publications primarily devoted to international law can 
be seen in Germany. Two new and important periodical publications were 
started during that year. The first one is the Jahrbuch fiir internationales 
und auslindisches 6ffentliches Recht.°* The first volume for 1948 concen- 
trates nearly exclusively on the problem of the legal status of Germany 
under the occupation. Different in character, devoted to general inter- 
national law, to international organization, the United Nations and Pan 
America, although by no means neglecting the very special problems of 
occupied Germany, is the Archiv des Voélkerrechts.** 
Joser L. Kunz 


THE JURAL PERSONALITY OF THE UNITED NATIONS 


In an editorial comment in this Journal on ‘‘ Responsibility for Injuries 
to United Nations Officials,’’ written in connection with the assassination of 
Count Bernadotte, the present writer concluded ‘‘The United Nations would 
seem justified in making demands upon the Israeli Government”’ in accord- 
ance with the principles there developed. That discussion dealt with the 
principles under which the Israeli Government would be responsible, and 


48 Vol. XXIII (1939). No volume in 1940; but Vols. XXIV and XXV were published 
in 1941. No. 1 of Vol. XXVI appeared in 1942; Nos. 2 and 3 of that volume were 
published in 1944, 

49 Berlin, 1939. Vol. VIII (1938). 

50 The most important ones are: Deutsche Rechtszeitschrift, Vol. I (1946); Monats- 
zeitschrift fiir Deutsches Recht, Vol. I (1947); Neue Juristische Wochenschrift, Vol. I 
(1947) ; Neue Justiz, Vol. I (1947); Siiddeutsche Juristenzeitung, Vol. I (1946). 

*1 See the Archiv des Gffentlichen Rechts (Tiibingen, 1948), Vol. 74. 

‘2 Hamburg. Edited by Rudolf Laun and H. von Mangoldt. Vol. I (1948, pp. 280). 

58 Edited by W. Schiitzel (Mainz), H. Wehberg (Geneva) and H. J. Schlochauer (Co- 


logne). Of Vol. I the first three numbers were published in 1948; the last one has just 
appeared. 
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the writer assumed that, if that government was responsible, the United 
Nations had jural competence to make the demands. The International 
Court of Justice has now affirmed this competence in its Advisory Opinion 
of April 11, 1949,° given in response to a request of the General Assembly 
on December 3, 1948. The General Assembly asked: 


I. In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsi- 
bility of a State, has the United Nations, as an Organization, the capac- 
ity to bring an international claim against the responsible de jure or de 
facto government with a view to obtaining the reparation due in respect 
of the damage caused (a) to the United Nations, (b) to the victim or to 
persons entitled through him? 

II. In the event of an affirmative reply on point I (0), how is action 
by the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national? * 


The Court unanimously answered question I (a) in the affirmative, say- 
ing: 

In the opinion of the Court, the Organization was intended to exercise 
and enjoy, and is in fact exercising and enjoying, functions and rights 
which can only be explained on the basis of the possession of a large 
measure of international personality and the capacity to operate upon 
an international plane. It is at present the supreme type of interna- 
tional organization, and it could not carry out the intentions of its 
founders if it was devoid of international personality. It must be 
acknowledged that its Members, by entrusting certain functions to it, 
with the attendant duties and responsibilities, have clothed it with the 
competence required to enable those functions to be effectively dis- 
charged.* 


‘ 


The Court, however, in recognizing the United Nations as ‘‘an interna- 


tional person’’ said it was not a ‘‘state’’ or a ‘‘super-state.’’ 

The problem of whether the League of Nations was a corporate person- 
ality, a partnership, or a mere mechanism of interstate relations was much 
debated and never authoritatively settled, although most jurists held that 
the League had some corporate capacity, and it did supervise mandated and 
other territories, make agreements with Switzerland in whose territory it 


1This JOURNAL, Vol. 43 (Jan. 1949), p. 103. The two questions are not identical. 
International law might hold that a state has a special responsibility in case an agent of 
an international organization is injured in its territory, but that the claim must be made 
by the state of the agent’s nationality or by a state member of the organization, rather 
than by the organization itself. In the summary made by Judge Badawi Pasha (Egypt) 
of the arguments submitted in support of the United Nations claim under I (b), some 
of the arguments (especially 3 and 5) concerned directly the existence of responsibility 
and the measurement of reparation, and only indirectly the capacity of the United 
Nations. I.C.J. Reports, 1949, p. 209. 

21.C.J. Reports, 1949, p. 174; this JouRNAL, p. 589. 

31.C.J. Reports, 1949, p. 175. 
4 Ibid., p. 179. 
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had its seat, and administer property and make contracts as a corporate 
body.® 

The Charter gives more definite indication that the United Nations is a 
jural personality by attributing legal powers and responsibilities to it (Ar- 
ticles 24, 26, 41, 42), by authorizing it to make agreements with its Mem- 
bers and with specialized international agencies (Articles 43, 63), and by 
explicitly asserting that ‘‘The Organization shall enjoy in the territory of 
each of its Members such legal capacity as may be necessary for the exer- 
cise of its functions and the fulfillment of its purposes’’ (Article 104).° 

In its Advisory Opinion, the Court went beyond these articles in holding 
that the United Nations has jural personality and is entitled to bring claims 
in respect to injuries it has suffered, not only against its Members but 
against any government, de jure or de facto which may be responsible for 
the injury. 


On this point, the Court’s opinion is that fifty States, representing the 
vast majority of the members of the international community, have the 
power, in conformity with international law, to bring into being an 
entity possessing objective international personality, and not merely 
personality recognized by them alone, together with capacity to bring 
international claims.’ 


The opinion also provides a broad definition of the term ‘‘agent’’ as 


any person who, whether a paid official or not, and whether perma- 
nently employed or not, has been charged by an organ of the Organ- 
ization with carrying out, or helping to carry out, one of its functions 
—in short, any person through whom it acts.*® 


Judge Krylov (Soviet Union) thought this definition too broad,’ and 
Judge Azevedo (Brazil) thought ‘‘agents’’ in this broad sense should be 
divided into ‘‘officials or experts appointed directly by the Organization’’ 
who, if injured, might justify a claim by the Organization prior to that of 
the state of the individual’s nationality and ‘‘representatives of States 
Members, or even of experts appointed having regard to their countries— 
especially if the appointment is made by these countries,’’ in which case 
“‘the main claim will conform to the principle of nationality.’’ 1° 

On point I (b) concerning reparation due to the individual who had 
been injured, the Court also gave an affirmative answer, but with Judges 


5Q. Wright, Mandates under the League of Nations (Chicago, 1930), pp. 364 ff. 

6L. W. Goodrich and E. Hambro, Charter of the United Nations, Commentary and 
Documents (2nd ed., Boston, 1949), pp. 519 ff.; Commission to Study the Organization 
of Peace, Fifth Report, Security and Disarmament under the United Nations (1947), 
pp. 13 ff. 

7LC.J. Reports, 1949, p. 185. 

8 Ibid., p. 177. 

9 Ibid., p. 218. 
10 Ibid., p. 195. 
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Hackworth (United States), Badawi Pasha (Egypt), Krylov (Soviet Un- 
ion), and Winiarski (Poland) dissenting. The Court recognized that: 


It is not possible, by a strained use of the concept of allegiance, to as- 
similate the legal bond which exists, under Article 100 of the Charter, 
between the Organization on the one hand, and the Secretary-General 
and the staff on the other, to the bond of nationality existing between 
a State and its nationals." 


Nevertheless, the Court recognized that there was an important bond be- 
tween the United Nations and its agents, permitting the former in certain 
circumstances to demand reparation in respect to damage suffered by its 
agents. 


Under international law, the Organization must be deemed to have 
those powers which, though not expressly provided in the Charter, are 
conferred upon it by necessary implication as being essential to the 
performance of its duties. .. . 

Having regard to its purposes and functions already referred to, the } 
Organization may find it necessary, and has in fact found it necessary, | 
to entrust its agents with important missions to be performed in dis- 
turbed parts of the world. Many missions, from their very nature, 
involve the agents in unusual dangers to which ordinary persons are 
not exposed. For the same reason, the injuries suffered by its agents 
in these circumstances will sometimes have occurred in such a manner 
that their national State would not be justified in bringing a claim for 
reparation on the ground of diplomatic protection, or, at any rate, 
would not feel disposed to do so... . i} 

In order that the agent may perform his duties satisfactorily, he must pS 
feel that this protection is assured to him by the Organization, and 
that he may count on it. To ensure the independence of the agent, and, 
consequently, the independent action of the Organization itself, it is 
essential that in performing his duties he need not have to rely on any 
other protection than that of the Organization (save of course for the 
more direct and immediate protection due from the State in whose 
territory he may be). In particular, he should not have to rely on the 
protection of his own State. If he had to rely on that State, his in- 
dependence might well be compromised, contrary to the principle 
applied by Article 100 of the Charter. And lastly, it is essential that 
—whether the agent belongs to a powerful or to a weak State; to one 
more affected or less affected by the complications of international 
life; to one in sympathy or not in sympathy with the mission of the 
agent—he should know that in the performance of his duties he is 
under the protection of the Organization. This assurance is even 
more necessary when the agent is stateless.** 


The dissenting judges took the position that the right to claim damages 
caused ‘‘to the victim or to persons entitled through him’’ belonged only 
to the state of which the individual was a national or was in an analogous 
position. According to Judge Hackworth: 


11 Ibid., p. 182. 
12 Ibid., pp. 182-184. 
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Nationality is a sine qua non to the espousal of a diplomatic claim on 
behalf of a private claimant. Aside from the special situation of pro- 
tected persons under certain treaties and that of seamen and aliens 
serving in the armed forces, all of whom are assimilated to the status 
of nationals, it is well settled that the right to protect is confined to 
nationals of the protecting State. If the private claimant is not a 
national of the State whose assistance is sought, the government of 
that State cannot properly sponsor the claim, nor is the respondent 
government under any legal duty to entertain it.’* 


The dissenting judges also stressed the inconvenience of having the 
United Nations and the specialized agencies, as well as states, making claims 
in behalf of individuals who have suffered injuries for which a state is re- 
sponsible.** 

It appears to the present writer that the form of the question asked the 
Court led to unnecessary difficulties. The issue did not concern the right 
of the United Nations to represent the interests of the victim or of persons 
entitled through him, but rather the scope of its own interests. The ques- 
tion should not have distinguished between damages (a) to the United 
Nations and (b) to the victim or to persons entitled through him, but 
between (a) direct damages to the United Nations through injury to its 
dignity, its property, its functioning, or its liabilities and (b) indirect 
damages to the United Nations through anxiety or insecurity of its agents 
resulting from inadequate protection or divided loyalties. 

The Court recognized that the various agreements entered into by the 
United Nations concerning the rights of its agents were undertaken ‘‘not 
in the interest of the agents, but in that of the Organization,’’ and made 
“‘clear that the capacity of the Organization to exercise a measure of func- 
tional protection of its agents arises by necessary intendment out of the 
Charter.’’ 


When it claims redress for a breach of these obligations, the Organiza- 
tion is invoking its own right, the right that the obligations due to it 
should be respected. . . . In claiming reparation based on the injury 
suffered by its agent, the Organization does not represent the agent, 
but is asserting its own right, the right to secure respect for under- 
takings entered into towards the Organization. 


Consequently : 


. In the case of a breach of these obligations, the Organization has 
the capacity to claim adequate reparation, and . . . in assessing this 
reparation it is authorized to include the damage suffered by the victim 
or by persons entitled through him.*® 


18 Ibid., pp. 202-203. 
14 Tbid., pp. 200, 210. 
15 Ibid., p. 184. The Court seems to have considered that the legal interest of the 

United Nations which was clearly established by obligations in respect to its agents 

undertaken by states in specific agreements, was also implied in respect to such obliga- 

tions arising from general international law. 
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It has always been recognized that states do not in principle present 
claims as representatives of their nationals who have been injured abroad, 
even though the reparation, if received, has in fact usually been given to the 
national, but because of the injury they themselves have suffered through 
the injury to the national. 


The wrongful act or omission on the part of a respondent state against 
a claimant state may consist of a direct injury to the public property 
of the latter state, to its public officials, or to the state’s honor or dig- 
nity, or of an indirect injury to the state through an injury to its 
national. . . . The theory of international law is that injuries either 
to private persons or to their property, committed contrary to inter- 
national law, are injuries against the state whose national the indi- 
vidual is.*® 

Because of the closeness of the bond of nationality, international law 
permits a state to say it is injured whenever its national is injured and, 
if the injury was due to the delinquency of another state, to demand repara- 
tion from that state. 

The Court recognized that the agent of the United Nations is not bound 
to that Organization by a tie as close as that of nationality. Consequently, 
the United Nations is not permitted to say that it is injured merely because 
one of its agents is injured, and it cannot in all cases claim reparation if 
such an injury results from the delinquency of a state. The agent is, how- 
ever, bound to the United Nations by an important tie, and the Court held 
that whenever the agent ‘‘in the course of the performance of his duties’’ 
suffers injury in circumstances involving the responsibility of a state, then 
the damage to the United Nations includes not only the losses resulting from 
‘the reimbursement of any reasonable compensation which the Organization 
had to pay to its agent or to persons entitled through him’’ or the ‘‘very 
considerable expenditure in replacing him’’ if he died or was disabled 
while on a distant mission,’* but also all the damage caused the victim or 
those entitled through him which the United Nations must secure if it is to 
be certain that its agents will give it the wholehearted service necessary 
for carrying out its functions satisfactorily. ‘‘Both to ensure the efficient 
and independent performance of these missions,’’ said the Court, ‘‘and 
to afford effective support to its agents, the Organization must provide 
them with adequate protection.’’?® Viewed this way there is no question 
of legal principle distinguishing points I (a) and I (b), but only the ques- 
tion of properly determining both the direct and the indirect damages 
suffered by the United Nations through the injury to its agent. 

The Court’s answer to the second question confirmed this interpretation. 
It said by a vote of 10 to 5: 


16 Marjorie Whiteman, Damages in International Law (Washington, 1937), Vol. 1, 
p. 80. 
17 I.C.J. Reports, 1949, p. 181. 
18 Ibid., p. 183. 
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When the United Nations as an Organization is bringing a claim for 
reparation of damage caused to its agent, it can only do so by basing 
its claim upon a breach of obligations due to itself; respect for this 
rule will usually prevent a conflict between the action of the United 
Nations and such rights as the agent’s national State may possess, and 
thus bring about a reconciliation between their claims; moreover, this 
reconciliation must depend upon considerations applicable to each 
particular case, and upon agreements to be made between the Organi- 
zation and individual States, either generally or in each case.*® 


The Court drew attention to Article 2, paragraph 5 of the Charter re- 
quiring the members to render ‘‘every assistance’ to the action of the 
United Nations, and assumed that any conflict of claims between the state 
of the agent’s nationality and the United Nations would ‘‘find solutions 
inspired by good will and common sense,’’ at least when the state of na- 
tionality was a Member. The Court recognized that the defendant state 
could not be compelled to pay reparation twice for the same incident and 
it also pointed out that the United Nations could claim in respect to injuries 
to its agent even if the agent was a national of the defendant state.*° 

Fundamentally, the Court and the dissenting judges differed in the 
liberality with which they were willing to construe international instru- 
ments and international law. The Court held that powers of the United 
Nations could be implied from necessity and convenience in carrying out 
the purposes stated in the Charter; that the agents and interests of, and 
injuries to, the United Nations should be liberally construed; and generally 
that analogy, general principles of law, the legal conscience of the peoples, 
and the exigencies of contemporary international life must be considered 
in determining rights and powers under international law.”! 

The Court manifested the tendency, displayed by Chief Justice Marshall 
in dealing with the American Constitution 2? and by the Permanent Court 


19 Ibid., p. 188. 

20 Ibid., p. 186. Judge Badawi Pasha, dissenting, said Art. 2, par. 5 of the Charter 
created ‘‘a definitely political obligation’’ and could not, if that obligation were in- 
fringed, serve to found a right to make a claim for reparation due to the victim. Jbid., 
p. 211. Judge Krylov (Soviet Union), also dissenting, said Art. 2, par. 6, which extends 
the principles of the article to non-members, did so only ‘‘so far as may be necessary 
for the maintenance of international peace and security,’’ and this has ‘‘very little 
connexion with the right of the United Nations to bring an international claim with a 
view to obtaining reparation for damage.’’ Jbid., p. 218. 

21 In a concurring opinion Judge Alvarez (Chile) held that the Court was utilizing its 
competence to ‘‘develop international law’’ in giving its opinion ‘‘in accordance with 
the general principles of the new international law, the legal conscience of the peoples 
and the exigencies of contemporary international life.’’ Jbid., p. 190. On the other 
hand Judge Krylov (Soviet Union), dissenting, said ‘‘we must found the right of the 
Organization . . . on the express consent of States. ... The Court can only interpret 
and develop the international law in force; it can only adjudicate in conformity with in- 
ternational law.’’ Jbid., p. 219. 

22 McCulloch v, Maryland, 4 Wheat. 316; Gibbons v. Ogden, 9 Wheat. 1, 187. 
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of International Justice in dealing with the League of Nations Covenant,** 
to construe the rights and powers of the Organization with which the Court 
was connected broadly enough to permit that Organization to function and 
to achieve its purposes. International lawyers who recognize that, if sta- 
bility is to be restored, international law and international institutions 
must be continually adapted to the changing conditions of the world and 
the changing aspirations of its people will welcome this tendency of the 
Court. In a world, shrinking but inadequately regulated, interdependent 
but imperfectly aware of its condition, it is probably safer to treat the 
claims of the international society liberally, even if such treatment, re- 
stricting the traditional sovereignty of states, involves some danger of 
stimulating revolt by the states least aware of the situation. 
QuINcY WRIGHT 

23 H. Lauterpacht (The Development of International Law by the Permanent Court of 
International Justice (London, 1934), p. 89), after reviewing the actual results of the 
Court’s decisions and opinions, concludes: ‘‘The work of the Court can to a large extent 
be conceived in terms of a restrictive interpretation of the claims of State sovereignty,’’ 
and, reciprocally, a liberal interpretation of the competence of international bodies, 
although in words the Court usually made ‘‘ courteous obeisance to the tradition of State 


sovereignty.’’ See M. O. Hudson, The Permanent Court of International Justice, 1920- 
1942 (New York, 1943), p. 660. 
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CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


The Forty-third Annual Meeting of the American Society of Interna- 
tional Law was held in Washington, D. C., at the Carlton Hotel, from 
April 28 to April 30 last. The meetings were well attended and the papers 
presented were of unusual interest. 

The sessions were opened on Thursday evening, April 28, by President 
Charles Cheney Hyde, who delivered an address on ‘‘Pursuing the Ob- 
jectives of the American Society of International Law.’’ Pointing out the 
past activities of the Society, Dr. Hyde urged that it pursue its stated pur- 
poses by studying two problems: (1) the interpretation and application of 
international law by the United Nations, and (2) finding a means short of 
war whereby the interests of the United States and the U.S.S.R. and coun- 
tries under its influence may be advanced. He stated that the United 
Nations, as a supernational agency, is in the process of amending interna- 
tional law by virtue of the authority conferred upon it by the Charter, 
and of developing an international code which is binding upon the Mem- 
bers and imposes limitations upon the traditional freedoms of the indi- 
vidual states. 

The Honorable Philip C. Jessup, United States Ambassador at Large, 
addressed the Society on the same evening on the subject of ‘‘ International 
Codperation in the Political Field.’’ Referring to the nature and im- 
portance of international codperation, Ambassador Jessup described the 
task of the United Nations Assembly in promoting international codpera- 
tion in the political field as envisaged by the United Nations Charter. He 
outlined the past and future work of the Interim Committee established 
by the General Assembly. Mr. Jessup stated that it is not the purpose of 
the Interim Committee study of pacific settlement of disputes to multiply 
the means of such settlement or to construct ‘‘outer defenses’’ for the 
Charter, but to adopt arrangements contemplated by the Charter which 
will assist in achieving the Charter’s objectives. He declared that the 
work of the Interim Committee in the promotion of international political 
cooperation has already brought useful results in the United Nations, and 
that the Society, through its Journal and Proceedings, as well as through 
the work of its members, has an opportunity and an obligation to make a 
contribution to the study of the problems involved in the work of the 
United Nations in this field. Ambassador Jessup concluded his address 
by referring to the effect of national policies upon the development of 
international political codperation and pointed to the North Atlantic Pact 
as an important example of such policy. He stated that the Pact is a 
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reasonable response to the realities of international relations during the 
past three and one-half years and is the United Nations’ answer to the 
problem which occupied the League of Nations in its search for collective 
security. 

On Friday morning, April 29, the session was devoted to the reading 
and discussion of two papers: ‘‘Export and Import Control by the United 
States,’’ delivered by Mr. Francis MeIntyre, Assistant Director, Office of 
International Trade, Department of Commerce; and ‘‘International Ree- 
lamations and the Peace Settlements,’’ delivered by Mr. Jack B. Tate, 
Acting Legal Adviser of the Department of State. 

Mr. McIntyre outlined the history of import and export controls by the 
United States from 1940 up to the present time, such controls being exer- 
cised for purposes of conserving scarce commodities, of distributing them 
on a strategie basis in accordance with the foreign policy of the Govern- 
ment, of assuring the import of essential and strategic goods, and of sup- 
plementing domestic production and distribution controls. Referring to 
the reciprocal trade agreements, the ITO activities and the general retreat 
from the high tariff position of the 1920’s, the speaker stated that the 
United States has moved a long way toward freeing trade from needless 
restrictions; however, the political and economic state of the world as a 
result of the war has made it necessary to live with restrictions and to 
contemplate even further restrictions in case of further emergencies. Mr. 
McIntyre concluded by stating that even as international lawyers study 
the law as a tool for international activity, export and import controls are 
one of the related administrative devices which will continue to be em- 
ployed by many governments as long as they contribute so markedly and 
effectively to the achievement of important international objectives. 

Mr. Tate described the factual situation and the policy upon which the 
claims provisions of the peace treaties with Italy, Hungary, Rumania, and 
Bulgaria are based. He stated that political and economic factors dic- 
tated the framing of the economic provisions of the treaties, including the 
clauses relating to payment of claims arising out of the war. He discussed 
the various provisions in the treaty with Italy, with which the provisions 
of the other peace treaties are substantially identical, dealing with repara- 
tions for war damages, compensation to nationals of the United Nations 
and restitution of property of United Nations nationals sequestered dur- 
ing the war. Mr. Tate also referred to the Memoranda of Understanding 
and exchanges of notes between the United States and Italy, known as 
the Lombardo Agreement, by which the United States waived certain 
financial claims against Italy under the peace treaty, and Italy made cer- 
tain commitments with regard to the property of United States nationals 
in Italy as well as claims of the United States or its nationals arising out 
of contracts or other obligations. The speaker called attention to the 
provisions in the treaties with Rumania and Hungary providing for the 
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restoration of, or compensation for, the property, legal rights or interests 
in Rumania and Hungary of persons under the jurisdiction of those gov- 
ernments which had been confiscated or sequestered because of the racial 
origin or religion of such persons. He also pointed out the provisions in 
the treaties concerning the settlement of disputes arising with regard to 
United Nations property in the countries concerned. Reference was also 
made to the peace treaty with Finland, to which the United States is not 
a party, containing a waiver of claims by the Finnish Government and its 
nationals against the Allied and Associated Powers, including claims for 
Finnish ships seized during the war. The question arises whether the 
claims of the Finnish owners of ships requisitioned by the United States 
during the war have been extinguished by the treaty. Mr. Tate concluded 
his address by stating that under present conditions in the world one may 
draw the conclusion that a nation does not ‘‘win’’ a war, since it appears 
to be in the best interest of a victorious nation not to press claims for 
reparations, which, under modern conditions, constitute an enormous eco- 
nomic burden. 

On Friday afternoon, April 29, the subject of ‘‘The International Pro- 
tection of Human Rights’’ was discussed by Mr. Carl Rix, Chairman of 
the American Bar Association’s Special Committee on Peace and Law 
through United Nations, and Mr. Durward V. Sandifer, Acting Director, 
Office of United Nations Affairs, Department of State. 

Mr. Rix stated that the proposed protection of human rights by treaty 
raised for the United States the problem of fitting its Constitution and 
Bill of Rights into the international system of human rights without de- 
stroying the American system of division of powers of government and 
American ideals and practical necessities. He posed a number of im- 
portant questions involved, such as the probable result of the introduction 
of the general principle of individual responsibility under international 
law, the effect of the human rights provisions in the United Nations Charter 
upon the reservation of domestic jurisdiction contained in Article 2 of 
the Charter, and the execution of treaty law as the law of the land under 
the United States Constitution. Mr. Rix stated that traditional interna- 
tional law is the law of states, with all enforcement and negotiations in 
the states alone; that the proposed Human Rights Covenant and the Geno- 
cide Convention establish individual responsibilities and liabilities in in- 
ternational law with correlative rights and prvileges to an unknown degree 
and extent. He suggested that it might be necessary to amend the United 
States Constitution to put the United States on a parity with other nations 
with respect to the effect of treaties as domestic law. 

Mr. Durward V. Sandifer, in his paper on the same subject, after briefly 
describing the evolution of the concept of the recognition of rights of 
individuals in international law, discussed the United Nations system for 
the protection of human rights. He stated that the traditional concept 
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of the protection of human rights has two significant aspects: it applies 
only to aliens, and the source of protection is national and not international 
action. As a result of the flagrant excesses of certain governments pre- 
ceding and during the second World War, the conviction arose that there 
are fundamental rights and freedoms which should be given international 
protection. The United Nations Charter expresses that conviction con- 
stitutionally by providing for the observance of human rights for all 
without distinction as to race, sex, language or religion. The speaker de- 
clared that the Covenant on Human Rights is carefully circumscribed in 
scope and will cover only traditional civil and political rights; that the 
matter of applying the provisions of the Covenant in the United States is 
of great importance because of the separation of powers between the Fed- 
eral and State Governments. For this reason, the United States Govern- 
ment was proposing to insert in the Covenant an article which would leave 
unaffected the present distribution of powers in the United States, as well 
as a provision calling for the enactment of legislation by the contracting 
states bringing the provisions of the Covenant into effect as domestic law. 
Mr. Sandifer concluded by saying that the United States stands so far 
in the vanguard in the attainment of the actual enjoyment of human rights 
that it has nothing to fear from helping to spread the area of enjoyment 
of those rights, but on the contrary, has much to lose by failure to employ 
to the full in the struggle for peace its great moral superiority in the field 
of human rights. 

On Friday evening, April 29, Mr. George A. Finch, a Vice President of 
the Society, discussed ‘‘The North Atlantic Pact in International Law.’’ 
Pointing out that the negotiation of this treaty was made necessary be- 
cause of the frustration of the primary function of the United Nations, he 
stated that the reason for this situation lay in the weakness of the Charter 
provisions regarding prevention of breaches of the peace and the suppres- 
sion of acts of aggression; in maintaining the unanimity rule of the League 
of Nations—which was alleged to have been the cause of its failure—in 
the form of the veto given to Great Powers; and in providing that the 
Security Council shall determine the existence of any threat to, or breach 
of the peace, or act of aggression, and at the same time failing to lay down 
any criterion for the Council to arrive at its determination. 

Mr. Finch discussed Article 51 of the United Nations Charter in its 
bearing upon Article 5 of the North Atlantic Pact providing for individ- 
ual or collective self-defense in case of armed attack. He stated that 
Article 51 was inserted in the Charter at the insistence of the Latin Ameri- 
can nations, which wished to preserve the Pan American system of self- 
defense as set forth in the Act of Chapultepec and later formulated in the 
Treaty of Reciprocal Assistance signed at Rio de Janeiro September 2, 
1947. The latter specifically defines aggression against which the right of 
self-defense is to be exercised. Outlining the development of public in- 
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ternational law from the treaties of Westphalia to the present time, during 
which period the idea has progressively developed that making aggressive 
war is a breach of the peace of the community of nations and therefore a 
violation of international law, Mr. Finch stated that the North Atlantic 
Treaty is a step toward establishing such a principle in international law, 
and is an expansion of the legal order of the Americas to the members of 
the North Atlantic community. He expressed the hope that by the nego- 
tiation of more regional security pacts there will eventually be developed 
such a preponderance of international-law-abiding nations and peoples as 
to make it possible to unite them all again under a United Nations Charter 
capable of discharging the great trust confided to it. 

The address on the North Atlantic Pact was followed by one on ‘‘The 
Revision of the Rules of Warfare’’ by Major William G. Downey, Jr., 
Chief, International Law Branch, Judge Advocate General’s Office, De- 
partment of the Army. Major Downey stated that in the light of the 
rapid developments in the science and techniques of warfare the existing 
rules for the conduct of war need to be revised and new rules devised. 
The speaker defined three types of military occupation other than bel- 
ligerent occupation as treated in Hague Convention IV (1907), namely, 
hostile occupation, pacific occupation during time of war, and peaceful 
occupation during time of peace. Although these three types of occupa- 
tion have existed in international practice for many years, he stated, they 
have not been recognized or defined by general international law. 

Major Downey stated that the rules concerning captured and requisi- 
tioned property should be clarified and that the legal problem of determin- 
ing title to captured and requisitioned enemy property should not be 
clouded by political expediency. He argued that the rules of war must be 
made binding not only upon states but upon individuals, and that the 
authority to punish for breaches of the rules should not be limited to bel- 
ligerent governments, but should be extended to whatever neutral gov- 
ernment or international body first seizes the person of the offender. He 
proposed two categories of war crimes. The speaker declared that the 
events of the last war make it very necessary to reconsider the question of 
the legality of aerial bombardment, and that the rules governing submarine 
warfare are obsolete and should be revised to recognize the practice of 
nations. Similarly, the rules on naval bombardment must be revised to 
conform to the rules of aerial bombardment as suggested. 

Saturday morning, April 30, was devoted to a discussion of the papers 
delivered on the preceding two days, followed by the business meeting of 
the Society at which reports of the Executive Council and of committees 
of the Society were heard. An amendment to Article VIII of the So- 
ciety’s Constitution as recommended by the Executive Council was pre- 
sented, the text of which is given below. The Council also reported the 
establishment of a committee to consider the Society’s financial affairs, 
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including the question of raising membership dues. The Society approved 
a list of advisers to the Department of State on matters of general foreign 
policy, which the Society had been requested to submit to the State De- 
partment. 

Mr. Willard B. Cowles, in presenting the report of the Committee on 
State Department Publications, stated that the Department desired an 
expression of the views of the Society with regard to the publication pro- 
gram of the Department, so that it could be guided in determining its 
future policy. A committee was selected to frame a resolution on this 
subject. 

The Society also voted to appoint a committee to study and report upon 
the attitude and action of the United Nations in cases wherein a Member 
State or States have challenged its competence under the Charter and 
have moved that the question of competence be submitted to the Interna- 
tional Court of Justice. 

Judge José Gustavo Guerrero of Salvador, Acting President of the In- 
ternational Court of Justice, was elected an honorary member of the Society. 

The Honorable Manley O. Hudson, former Judge of the Permanent 
Court of International Justice, and presently Chairman of the International 
Law Commission of the United Nations, who has long been an active and 
outstanding member of the Society, was elected President of the Society 
for the coming year. The other officers elected were: Secretary of State 
Dean G. Acheson, Honorary President ; the Honorable George C. Marshall, 
Justice Robert H. Jackson, Dr. Charles Cheney Hyde, the outgoing Presi- 
dent of the Society, and Mr. Lester H. Woolsey, Honorary Vice Presidents; 
Ambassador at Large Philip C. Jessup, Dean Edwin D. Dickinson and 
George A. Finch, Vice Presidents. The following were elected to the Execu- 
tive Council to serve until 1952: Assistant Secretary of State Ernest A. 
Gross; the Honorable Stanley K. Hornbeck, Willard B. Cowles, Alwyn V. 
Freeman, Dr. Hans J. Morgenthau, and Professors Myres S. MeDougal., 
A. Brunson MacChesney and Car! B. Spaeth. 

The meeting closed on Saturday evening with the annual dinner at 
which Judge Hudson was inducted as the new President of the Society. 
Following President Hudson’s inaugural address, speeches were delivered 
by Justice Robert H. Jackson of the Supreme Court, and James M. Landis, 
former Dean of the Harvard Law School. 

EveaNor H. 
Executive Secretary 


PROPOSED AMENDMENTS TO THE SOCIETY’S CONSTITUTION 


The Executive Council of the American Society of International Law at 
its meeting in Washington on April 28, 1949, approved two amendments to 
the Constitution of the Society. One of the amendments recommended 
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relates to Article III concerning annual membership dues; the other amend- 
ment relates to Article VIII concerning resolutions. 

As a result of the discussion in the Executive Council on April 22, 1948," 
regarding the advisability of raising the membership dues in the Society 
in order to meet the increasing publication costs of the Journal and Pro- 
ceedings, the President of the Society appointed a committee, under the 
chairmanship of Mr. Howard S. LeRoy, to inquire into the whole question 
of dues and expenses and to report to the Society such recommendations as 
might seem appropriate. In its report to the Council on April 28, 1949, 
the committee recommended that the Executive Council be given discretion 
to fix the amount of annual membership dues in the Society, and that the 
Constitution be amended as follows: 


That Article III of the Constitution of the Society relating to annual 
members be amended in lines 3 and 4 by omitting the words ‘‘of five 
dollars’’ and substituting therefor the words ‘‘as the Executive Coun- 
cil shall determine. ’’ 


The Society at its annual meeting in 1948 had considered a proposed 
amendment to Article VIII of the Constitution concerning resolutions.’ 
In view of the differences of opinion expressed during the extended discus- 
sion of the subject, the amendment was tabled and the President of the 
Society was authorized to appoint a committee to report again upon the 
matter. The committee, under the chairmanship of Mr. George A. Finch, 
reported to the Executive Council on April 28, 1949. The committee’s 
report, which was approved by the Council, recommended the following 
amendment to the Society’s Constitution: 


That Article VIII of the Constitution be amended by adding the fol- 
lowing sentence: ‘‘ Resolutions may be submitted for consideration by 
the Executive Council in advance of any ‘meeting of the Society by 
depositing them with the Secretary in due time.’’ 


- The members of the Society are hereby notified that the above amend- 
ments will be voted upon at the next annual meeting in April, 1950. 


EpwarD DUMBAULD 
Secretary 


THE VENEZUELA-BRITISH GUIANA BOUNDARY DISPUTE 


The recent death of Severo Mallet-Prevost, a distinguished international 
lawyer of New York, has removed from the scene the last of the men who 
intervened in the adjustment of the Venezuela-British Guiana boundary 
dispute just fifty years ago. While recalling the tension then existing 
between the United States and Great Britain, it also permits the publication 


1See Proceedings of the Society, 1948, p. 148. 
2 Ibid., p. 108. 
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of an incident which indicates how the Arbitration Tribunal reached its 
disappointing award. 

The tract in dispute between Venezuela and Great Britain covered an area 
of 50,000 square miles, somewhat more than that of the State of New York, 
somewhat less than that of England. Venezuela claimed as successor in title 
to Spain by virtue of its revolution against Spain in the year 1810. Great 
Britain claimed by conquest from the Dutch, whose rights in turn rested 
on their occupation of Spanish territory. While subjects of Spain the 
Dutch had revolted and, during their long war, had established several 
settlements in Guiana as far west as the Essequibo River, and when at length 
a treaty of peace was signed in 1648, Spain allowed them to retain such 
places as they then held. Dutch traders later sometimes penetrated west- 
ward, occasionally even to the Orinoco, but were promptly driven back by 
the Spaniards. Gradually the Dutch authorities regarded the Moruca 
River, about 125 miles east of the Orinoco, as the utmost boundary of their 
eolony, although Spain continued to deny their claim and considered the 
Essequibo, about 185 miles east of the Orinoco, as the boundary. During 
the Napoleonic wars, Great Britain, at war with Holland as well as France, 
took possession of Demarara and Essequibo and by the treaty of peace of 
1814 Holland ceded to Great Britain the settlements of Demarara, Essequibo 
and Berbice. 

The tendency to colonial expansion which marked the nineteenth century 
soon became evident in Guiana, where Great Britain began to assert claims 
to territory far beyond the Essequibo and even the Moruca. In 1834 the 
British Government sent Robert Herman Schomburgk, a distinguished Ger- 
man naturalist, to explore Guiana, and in view of his brilliant report he 
was commissioned in 1840 to make a survey of the country. In doing so, 
he naturally kept the interests of his employers in mind. Without consult- 
ing the Venezuelan authorities, and without considering that any rights of 
the Dutch, under whom Great Britain claimed, must be rights established 
by occupation and not by furtive visits, he set up boundary marks in the 
jungle even to Point Barima at the mouth of the Orinoco, the possession of 
which he deemed of importance to Great Britain as a strategic place com- 
manding the entrance to that river. When Venezuela protested and in- 
sisted on the removal of these boundary marks, Great Britain consented to 
do so, explaining that they had merely been the indication of a claim. 
Schomburgk also submitted a map showing a boundary line between British 
Guiana and Venezuela. A considerable dispute later arose as to the identity 
of this map and the location of the original Schomburgk line. 

When British subjects gradually infiltrated into the territory so claimed, 
Venezuela, weak and torn by civil strife, could only protest. In 1877 an 
official map of British Guiana was published, dated 1875, showing as the 
boundary a line designated as the Schomburgk line, including Point Barima 
and the entire territory then claimed by Great Britain, but with a note to 
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the effect that it must not be taken as authoritative as it had not been 
adjusted by the respective governments. When gold deposits were dis- 
covered in this region, a new map was published in 1886, still dated 1875, 
but showing the Schomburgk boundary pushed far to the west, adding a 
huge tract to British Guiana and omitting any indication that it was tenta- 
tive or subject to adjustment. Venezuela thereupon in 1887 formally 
demanded the evacuation of the territory held by Great Britain from a 
point east of the Moruca River and broke off diplomatic relations with Great 
Britain when the demand was rejected. 

Lord Salisbury, the British Foreign Minister, refused Venezuela’s re- 
quests for arbitration and brushed aside the offers of mediation made by the 
United States. His attitude aroused indignation in the United States, and 
the consequence was Cleveland’s famous message to Congress of December, 
1895, recommending the appointment of a commission so that the United 
States might determine for its own purposes where the true divisional line 
lay. Congress unanimously acceded to the request. In January, 1896, the 
American Government appointed as members of the Boundary Commission 
authorized by Congress: David J. Brewer, Associate Justice of the Supreme 
Court; Richard L. Albey, Chief Justice of the Court of Appeals of the 
District of Columbia, a Spanish scholar; F. R. Coudert, a distinguished 
member of the New York Bar; Dr. D. C. Gilman, President of Johns Hop- 
kins University ; and Dr. Andrew D. White, of Cornell University. Severo 
Mallet-Prevost, a Spanish scholar and expert in Latin American law, was 
appointed Secretary. The Commission immediately began a thorough work 
of investigation. 

It was evident that the report to be made by the Commission might be 
very embarrassing for Great Britain. The British Foreign Office, realizing 
the situation, receded from its former stand, and in February, 1897, Great 
Britain and Venezuela signed a treaty of arbitration submitting the bound- 
ary question to an arbitration tribunal which was to hold its sessions in 
Paris. The United States Boundary Commission thereupon disbanded and 
its work was passed on to the new tribunal. 

Under the arbitration treaty between Great Britain and Venezuela, five 
judges were appointed : Lord Chief Justice Russell and Lord Justice Collins 
of Great Britain, Chief Justice Fuller and Justice Brewer of the United 
States Supreme Court, and, as president, Professor F. de Martens, a dis- 
tinguished Russian writer on international law. In March, 1898, each party 
submitted its case with accompanying papers: Venezuela, three volumes and 
an atlas; Great Britain, seven volumes and an atlas. In July, 1898, the 
counter-case was submitted: Venezuela, three volumes and an atlas; Great 
Britain, two volumes and maps. In November, 1898, the parties submitted 
printed arguments: Venezuela, two volumes, Great Britain, one volume. 
After a brief inaugural session in January, 1899, formal sessions for argu- 
ments began in Paris in June, 1899, and lasted for fifty-four sessions of 
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four hours each, ending September 27, 1899. Great Britain was repre- 
sented by four counsel: Sir Richard E. Webster, Attorney General; Sir 
Robert T. Reid, ex-Attorney General; Mr. G. R. Eskwith and Mr. Rowlatt. 
Venezuela was represented by four distinguished American counsel: ex- 
President Benjamin Harrison; ex-Secretary of War, General Benjamin 8. 
Tracy; Mr. Severo Mallet-Prevost; Mr. James Russell Soley. Attorney 
General Webster, on behalf of Great Britain, opened with a speech lasting 
thirteen days, Mr. Mallet-Prevost, on behalf of Venezuela, followed with a 
speech of thirteen days. The debates were closed by a speech of Attorney 
General Webster for Great Britain and by a brilliant speech of ex-President 
Harrison for Venezuela. The speeches, the questions asked by the judges, 
and the answers given by counsel, were all reported in shorthand. The 
proceedings were later printed and issued in eleven volumes. 

On October 4, 1899, the Arbitration Tribunal handed down a unanimous 
award. It was exceedingly short, gave no reasons whatsoever for the de- 
cision, and merely described the boundary line approved by the Tribunal. 
The line so designated began at Point Playa, about 45 miles east of Point 
Barima, thence continued to the junction of the Barima and Mururuma 
Rivers and south along the Amacura River. The award granted Great 
Britain almost ninety per cent of the territory in dispute, but the mouth of 
the Orinoco and a region of about 5000 square miles on the southeastern 
headwaters of the Orinoco went to Venezuela. 

The award created general surprise and disappointment. Students of 
international law regretted the absence of any reasons or arguments in the 
award. Students of the Venezuelan side of the controversy were shocked 
at the excessive grant of territory to British Guiana, clearly beyond any 
line to which the colony could justly be entitled. However, there was noth- 
ing to do about it. The friends of arbitration pointed out that a war had 
been avoided, the cost of the arbitration was less than the cost of a single 
day of war, and, after all, Venezuela had retained the mouth of the Orinoco 
and a region in the interior on the headwaters of that river. The award 
was recognized to be a compromise. Justice Brewer himself conceded this 
to be the case when he said: 

Until the last moment I believed a decision would be quite impossible, 
and it was only by the greatest conciliation and mutual concession that 
a compromise was arrived at. If any of us had been asked to give an 
award, each would have given one differing in extent and character. 
The consequence of this was that we had to adjust our differing views, 
and finally draw a line running between what each thought was right. 

The Venezuelans were particularly embittered by the result and have 
never become reconciled, although they have honored the counsel who de- 
fended their rights. In January, 1944, the Venezuelan Government con- 
ferred the Order of the Liberator on Severo Mallet-Prevost in recognition 
of his services in connection with the boundary dispute, but even in his 
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speech of presentation, the Venezuelan Ambassador expressed his indigna- 
tion at the injustice suffered by his country. 

Mr. Mallet-Prevost had in the course of the years become the senior part- 
ner of a New York law firm of which I have the honor to be a member. A 
few days after receiving the Venezuelan decoration, he happened to remark 
in the course of conversation that, despite the criticism, the award was of 
enormous value to Venezuela because it granted Venezuela the mouth of the 
Orinoco and thereby the control of that great river and the country depend- 
ent upon it. He added that the American members of the Arbitration 
Tribunal had favored granting Venezuela much more territory and had 
resented the pressure brought upon them to avoid such an award. The 
word ‘‘pressure’’ aroused my astonishment, for the only pressure I could 
imagine was pressure by the American Government, and it was inconceiv- 
able that the American Government would exert pressure on the judges or 
that they would tolerate it. I inquired what he meant by the term, and 
also how the Tribunal could have been induced to render an award so 
greatly at variance with the evidence. 

Mr. Mallet-Prevost then gave an amazing explanation from which it 
appeared that the American Government had nothing to do with the pres- 
sure. He said that after the arguments had been heard by the Tribunal 
and when the matter was ready for decision, Justice Brewer, one of the 
American judges, requested him to come to an interview at the hotel where 
the Justice was staying. Justice Brewer then stated that Professor Martens, 
the Russian President of the Tribunal, had called on the two American 
members to say that he and the two British members were anxious to have 
the Tribunal give a unanimous award. He proposed as a compromise that 
the award designate a boundary line east of the mouth of the Orinoco, the 
line which was in fact adopted. If the American judges agreed to this line, 
he and the British judges would also vote for it and the award of the 
Tribunal would be unanimous. If the American judges did not agree to it, 
he would vote with the British judges for the line claimed by Great Britain, 
which would thus become the boundary line by majority vote of the 
Tribunal. Justice Brewer said that he and Justice Fuller, the other 
American judge, were greatly disturbed by the proposal, for they thought 
the evidence clearly showed Venezuela’s right to considerable territory east 
of the Orinoco. He and Justice Fuller were ready to reject the Russian’s 
proposal and issue a strong minority opinion in favor of the line they 
thought the proper one. However, the result would be an award by major- 
ity vote granting Great Britain a valuable territory of which Venezuela 
would thus be deprived. The two American judges had therefore deter- 
mined to lay the matter before the legal counsel representing Venezuela and 
let counsel decide whether they should accept the proposed compromise or 
file a minority opinion. 
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Mr. Mallet-Prevost answered that he must consult with ex-President Har- 
rison, the Chief Counsel. When he returned to his hotel and reported the 
conversation, General Harrison was incensed. Swearing roundly, he walked 
up and down the room saying that the only proper course was a strong 
minority opinion. On further reflection, however, he arrived at the con- 
clusion that such a course would entail consequences which counsel for 
Venezuela could not and should not permit. It would deprive Venezuela 
of very valuable territory, and, what was more important, of the mouth of 
the great Orinoco River, which traverses such a large portion of the country. 
However disgusted they might be, the counsel for Venezuela and the Ameri- 
ean judges could not do otherwise than agree to the compromise proposal, 
by which they would save important advantages for Venezuela, including a 
great expanse of territory and the control of the Orinoco. 

Mr. Mallet-Prevost stated he felt sure that the stand of the British mem- 
bers and the Russian member of the Arbitration Tribunal was the result of 
some deal between Great Britain and Russia by which the two Powers 
induced their representatives on the Tribunal to vote as they did, and 
Great Britain probably gave Russia advantages in some other part of the 
globe. Three circumstances, especially, led him to this opinion. One was 
the fact that the justice of the Venezuelan case had been overwhelmingly 
demonstrated. Another was the attitude of Lord Russell, one of the British 
judges, as expressed in a conversation with Mr. Mallet-Prevost. When Mr. 
Mallet-Prevost remarked that the judges were expected to consider only the 
evidence submitted to them, Lord Russell replied very decidedly that he 
was of a different opinion and that they should also be influenced by broad 
considerations of policy. The third circumstance was the sudden marked 
change in the attitude of Lord Collins, the other British judge, who at 
first took a lively interest in the evidence and arguments, indicating a 
sympathetic understanding and a recognition of the justice of Venezuela’s 
claims, but after a visit to England during a recess of the Tribunal, sud- 
denly became taciturn and listless. 

I urged Mr. Mallet-Prevost to write an account of the incident which 
could be published after his decease if he did not wish to publish it before, 
insisting that he owed such a statement to himself and to the memory of the 
American judges on the Arbitration Tribunal. He said he would do so 
and about a week later told me he had dictated the memorandum. 

Mr. Mallet-Prevost died in New York December 10, 1948. After his 
death the following document, which indicates that Venezuela is justified in 
her resentment, was found among his papers: 


Memorandum Left with Judge Schoenrich 
Not to be Made Public Except at His 
Discretion after My Death 
Justice Brewer and I sailed for Europe in January of 1899 in order to attend the first 
meeting of the Arbitral Tribunal which was to meet in Paris for the purpose of deciding 
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the boundary between Venezuela and Great Britain. The terms of the Protocol which 
had been signed between Great Britain and Venezuela required that the Tribunal should 
meet at that time. However, as it was found inconvenient for all of those who should 
be connected with the arbitration to meet on that date it was decided to hold merely a 
preliminary meeting, so as to comply with the terms of the Protocol, and to then adjourn 
to a more convenient date. 

Before going to Paris Justice Brewer and I stopped in London. While there Mr. 
Henry White, Charge d’affaires for the United States, gave us a small dinner to which 
Lord Chief Justice Russell was invited. I sat next to Lord Russell and, in the course 
of our conversation, ventured to express the opinion that international arbitrations should 
base their decisions exclusively on legal grounds. Lord Russell immediately responded 
saying: ‘‘I entirely disagree with you. I think that international arbitrations should 
be conducted on broader lines and that they should take into consideration questions of 
international policy.’’ From that moment I knew that we could not count upon Lord 
Russell to decide the boundary question on the basis of strict rights. 

When we assembled in Paris the following June I met Lord Collins for the first time. 
During the speeches by Sir Richard Webster, the Attorney General, and by myself (the 
two of which consumed 26 days) it was quite obvious that Lord Collins was sincerely 
interested in getting at the full facts of the case and in ascertaining the law applicable 
to those facts. He, of course, gave no indication as to how he might vote on the subject 
but his whole attitude and the numerous questions which he asked were critical of the 
British contentions and gave the impression that he was leaning toward the side of 
Venezuela. 

After Sir Richard Webster and I had concluded our speeches the Tribunal adjourned 
for a short two weeks holiday. The two British arbitrators returned to England and 
took Mr. Martens with them. 

When we resumed our sittings at the end of the recess the change in Lord Collins was 
noticeable. He asked very few questions and his whole attitude was entirely different 
from what it had been. It looked to us (by which I mean to the counsel for Venezuela) 
as though something must have happened in London to bring about the change. 

When all the speeches had been concluded in the month of August or early September 
the court adjourned so as to allow the arbitrators to confer and render their decision. 
Several days passed while we anxiously waited but one afternoon I received a message 
from Justice Brewer saying that he and Chief Justice’ Fuller would like to speak with 
me and asking me to meet them at once at their hotel. I immediately went there. 

When I was shown into the apartment where the two American arbitrators were 
waiting for me Justice Brewer arose and said quite excitedly: ‘‘ Mallet-Prevost, it is 
useless any longer to keep up this farce pretending that we are judges and that you are 
counsel. The Chief and I have decided to disclose to you confidentially just what has 
passed. Martens has been to see us. He informs us that Russell and Collins are ready 
to decide in favor of the Schomburgk Line which starting from Point Barima on the 
coast would give Great Britain the control of the main mouth of the Orinoco; that if 
we insist on starting the line on the coast at the Moruca River he will side with the 
British and approve the Schomburgk Line as the true boundary.’’ ‘‘However,’’ he 
added that, ‘‘he, Martens, is anxious to have a unanimous decision; and if we will agree 
to accept the line which he proposes he will secure the acquiescence of Lord Russell and 
Lord Collins and so make the decision unanimous.’’ What Martens then proposed was 
that the line on the coast should start at some distance southeast of Point Barima so as 
to give Venezuela control of the Orinoco mouth; and that the line should connect with 
the Schomburgk Line at some distance in the interior leaving to Venezuela the control 
of the Orinoco mouth and some 5,000 square miles of territory around that mouth. 

‘*That is what Martens has proposed. The Chief and I are of the opinion that the 
boundary on the coast should start at the Moruca River. The question for us to decide 
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is as to whether we shall agree to Martens’ proposal or whether we shall file dissenting 
opinions. Under these circumstances the Chief and I have decided that we must consult 
you, and I now state to you that we are prepared to follow whichever of the two courses 
you wish us to do.’’ From what Justice Brewer had just said, and from the change 
which we had all noticed in Lord Collins, I became convinced and still believe that 
during Martens’ visit to England a deal had been concluded between Russia and Great 
Britain to decide the case along the lines suggested by Martens and that pressure to that 
end had in some way been exerted on Collins to follow that course. I naturally felt that 
the responsibility which I was asked to shoulder was greater than I could alone bear. 
I so stated to the two arbitrators and I asked for permission to consult General Harrison. 
This they gave and I immediately went to General Harrison’s apartment to confer on 
the subject with him. 

After disclosing to General Harrison what had just passed he rose in indignation and 
pacing the floor described the action of Great Britain and Russia in terms which it is 
needless for me to repeat. His first reaction was to ask Fuller and Brewer to file dis- 
senting opinions, but, after cooling down and considering the matter from a practical 
standpoint, he said: ‘‘ Mallet-Prevost, if it should ever be known that we had it in our 
power to save for Venezuela the mouth of the Orinoco and failed to do so we should 
never be forgiven. What Martens proposes is iniquitous but I see nothing for Fuller 
and Brewer to do but to agree.’’ 

I concurred with General Harrison and so advised Chief Justice Fuller and Justice 
Brewer. The decision which was accordingly rendered was uanimous but while it gave 
to Venezuela the most important strategic point at issue it was unjust to Venezuela and 
deprived her of very extensive and important territory to which, in my opinion, Great 
Britain had not the shadow of a right. 

The above has been dictated by me on February 8, 1944. 

OTTO SCHOENRICH 
Member of the firm of Curtis, Mallet- 


Prevost, Colt & Mosle, of New York. 


SAUDI ARABIAN OFFSHORE LEGISLATION 


An interesting recent development in the law relating to territorial 
waters and to submarine areas beneath the high seas is to be found in 
action taken by Saudi Arabia on May 28, 1949. On that date King Ibn 
Saud signed a decree defining the territorial waters of the Kingdom and a 
royal pronouncement dealing with the subsoil and sea bed of areas of the 
Persian Gulf outside of territorial waters. English translations of these 
two documents appear in the Supplement to this issue of the JOURNAL.’ 

The decree on territorial waters, which applies to all of Saudi Arabia’s 
coasts on the Gulf of Aqaba, the Persian Gulf, and the Red Sea, establishes 
a six-mile belt of coastal sea, following in this respect regional precedents 
set by the Ottoman Empire in 1914, by Syria and Lebanon in 1921, and 


1The two documents were officially published in Arabic in Umm al Qura (Mecca), 
Supplement No. 1263, dated 2 Sha’ban 1368/May 29, 1949. The text, together with the 
English translation appearing in the Supplement to this issue of the JOURNAL, was sub- 
sequently printed as an official document by the Saudi Arabian Government. 
2 Below, p. 154. 
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by Iran in 1934.3. The instrument defines inland waters first in some detail, 
describing them to include all bays, the waters between the mainland and 
islands or exposed shoals not more than twelve miles distant, and the 
waters between Saudi Arabian islands not more than twelve miles apart. 
The numerous provisions in the decree regarding islands and shoals is no 
doubt a reflection of physical facts off much of the Saudi Arabian coasts, 
where there exist large areas of shallow waters filled with sandbanks and 
unfit for navigation. Outside the inland waters detailed provisions are 
made for drawing base-lines from which to measure the six-mile coastal 
belt. A saving clause, important in narrow areas such as the Gulf of 
Aqaba, provides that where Saudi Arabian territorial waters as drawn 
under the decree are overlapped by the waters of another state, Saudi 
Arabia will agree to an equitable boundary settlement. 

The royal pronouncement dealing with submarine areas of the Persian 
Gulf is of particular interest in connection with the growing number of 
similar claims by other states, most of them based on some theory of juris- 
diction over the continental shelf.* As a factual matter, no continental 
shelf exists in the Persian Gulf, which is merely a basin much less than 100 
fathoms deep on the Asian continental mass. A somewhat different ap- 
proach consequently appears in the Saudi Arabian action. In the royal 
pronouncement it is laid down as the policy of Saudi Arabia that ‘‘the 
subsoil and sea bed of those areas of the Persian Gulf seaward from the 
coastal sea of Saudi Arabia but contiguous to its coasts’’ appertain to 
Saudi Arabia and are subject to its jurisdiction and control. The bound- 
aries of these areas are to be settled equitably by agreement with other 
states concerned. Disclaimer is made of any intent to affect the character 
as high seas of the waters of such areas or to interfere with navigation by 
sea or air, fishing or pearling. 

The instrument is obviously inspired by the Truman Proclamation of 
September 28, 1945, regarding the continental shelf of the United States; ° 
but it is noteworthy that the claim is not limited, as was the Truman Proc- 
lamation, to the natural resources of the subsoil and sea bed. This broader 
assertion appears to be in harmony with developments since 1945. In- 
stead of the lacking continental shelf, the pronouncement relies upon a 


3The Ottoman Empire established a six-mile limit for military purposes on Oct. 1, 
1914 (Martens, Nouveau Recueil Général des Traités (3d ser.), Vol. X, p. 700). The 
extent of territorial waters for Syria and Lebanon was fixed at six miles for fishing 
purposes by decree of the French High Commissioner on Nov. 14, 1921. (Recueil des 
Actes Administratifs du Haut-Commissariat, Vol. II, p. 412). Iran fixed a six-mile 
limit for all purposes by a law of July 19, 1934 (De La Pradelle, Recueil Général, 
1935, Part VI, p. 10). 

4 These actions were reviewed in this writer’s article on ‘‘ Recent Developments with 
Respect to the Continental Shelf’’ in this JouRNAL, Vol. 42 (1948), p. 849. 

5 Proclamation No. 2667, 10 Federal Register 12303; this JourNat, Supp., Vol. 40 
(1946), p. 45. 
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concept of contiguity which is not precisely defined. Further definition 
may emerge in the future, however, as the result of the accompanying offer 
to agree on boundaries with neighboring states—an offer which opens the 
way to such dispositions as those of the British-Venezuelan Treaty of Feb- 
ruary 26, 1942, allocating the submarine areas of the Gulf of Paria.® 
Meanwhile the Saudi Arabian pronouncement exemplifies one approach to 
the difficult problem of how to divide amicably submarine areas of narrow 
seas where the continental shelf doctrine is not applicable. 

RicHarp YOUNG 


ANDRE PRUDHOMME 


The life of a man who had devoted himself to international law, both in 
this country and in France, for many years, was terminated by premature 
death in January, 1949. 

Mr. André Prudhomme was a French lawyer who had practiced his profes- 
sion before the French courts, and who was ‘‘avocat honoraire’’ at the Court 
of Appeals at Paris. In addition, he was a professor of law at the French 
University at Caen. The reason we honor him here is because of the im- 
portant part he played for more than a quarter of a century as a leading 
figure in the science and practice of international public and private law, 
and because of the services he rendered by organizing and maintaining 
contacts between European and American legal practice and legal theories. 
It was he who succeeded Edouard Clunet, who for many years was regarded 
as France’s most prominent international lawyer, and who was the founder 
and editor of the famous Clunet Review. After the death of Mr. Clunet 
(1923), Mr. Prudhomme took up the Review and continued to publish 
it in Paris until World War II. Then, owing to the war conditions, he 
was forced to transfer it to this country. The issues for the years 1940 to 
1946 were published in New York. 

The original Clunet Review had been chiefly devoted to international 
private law; but in view of modern conditions, which have enhanced the 
scope of international intercourse so greatly as to efface, in some measure, 
the distinctions between public administrative and private international 
law, he greatly enlarged the scope of the original Clunet Review by includ- 
ing topics relating to international finance, loans, measures of monetary 
reform and the avoidance of double taxation. He was favored in doing 
so by the fact that the title of the review was changed (in 1914) from 


6 Great Britain, Treaty Series, No. 10 (1942), Cmd. 6400. 

1 The review’s full title was Journal de Droit International Privé. It was founded 
in Paris in 1874 by Edouard Clunet, with the assistance of P. S. Mancini, Professor at 
the University of Rome, and some other leading figures. This was the first periodical 
dealing solely with private international law. For more details see Beal, Conflict of 
Laws (edit. 1935) Vol. I, p. CVII. 
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Journal du Droit International Privé to Journal du Droit International.’ 

In his review Mr. Prudhomme devoted considerable space to the decisions 
of the American courts and to American legal thought. The Journal was 
edited in scholarly, careful fashion so as to be useful to all practitioners as 
well as theorists. The Journal was a learned analysis of cases both abroad 
and in this country involving many difficult problems. Although it was 
written largely in the French language, it dealt as well with American 
law, and contained a fine digest of the cases appearing in various foreign 
courts. During its existence of approximately 75 years, the review was, 
with a few exceptions, published in quarterly issues, four issues a year, 
and its many volumes constitute a most precious repository of scientific 
monographs by authors of many countries, and court decisions of practically 
all the major nations of the world, dealing with international law and 
with conflict of laws. The Journal was often helped by the Carnegie En- 
dowment for International Peace. 

The Journal became a most important tool for legal scholars, a guide to 
practitioners in international law and conflict of laws, and is one of the 
standard periodicals in law libraries all over Europe, South America, and, 
to a great extent, the United States. This was largely the result of Mr. 
Prudhomme’s experience not only as a teacher and a writer, but as an 
actual practitioner of international law. 

Mr. Prudhomme ably advocated the establishment of international courts 
for the adjudication of international disputes in the field of private, public, 
and administrative law. He had taken a keen interest in the Havana 
Charter for an International Trade Organization. His last studies were 
connected with the Marshall Plan and the Economie Codperation Adminis- 
tration. During the last three years, Mr. Prudhomme had suspended the 
publication of the Journal and was engaged in its reorganization. He was 
about to resume its publication, and it was an unfortunate outcome for 
all those interested in these most important subjects when an untimely 
death interrupted the reappearance of this valuable and erudite publica- 
tion. 

The writer knew Mr. Prudhomme, especially through contact with him 
when he worked in America. He was a most agreeable and scholarly 
gentleman who possessed that balance of mind and moderation of view so 
essential to the highest achievements in juristic thought. While a patriotic 
Frenchman in all respects, he eschewed all mere partisan aims and preju- 
dices, and understood the necessity for that international codperation which 
is now known to be the foundation upon which the law of the future must 
be based and without which no real peace with dignity is possible. 

FREDERIC R. CouDERT 


2 However, it is still generally referred to in legal books, reviews, law reports and 
court decisions by its founder’s name, as Clunet Review or Journal Clunet. 
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THE WORLD FEDERATION OF INTERNATIONAL JURIDICAL INSTITUTIONS 


For many years specialists in law, diplomats, and statesmen have re- 
gretted a lacuna which has existed in present-day international life, 
namely, the existence of an organization which could bring together the 
scientific efforts of the jurists of the world. Some international juridical 
institutions of great reputation have been devoted and are still devoted 
to one or another specific branch of the law. But, up to the present, there 
has been no international organization with the authority to bring together 
all of these specialized institutions. This lacuna has finally been filled. 
A World Federation of International Juridical Institutions has been estab- 
lished with its principal office in the Institute of Comparative Law of the 
Faculty of Law of Paris. The Federation will establish permanent re- 
lationships between institutions composed of jurists, that is to say of indi- 
viduals who because of the nature of their occupation are called upon to 
play a primary role in the life of the present-day state and the inter- 
national community, since it believes that the organization of peace re- 
quires more than the codperation of governments, namely, the assistance 
of the forces of the community represented by the various non-govern- 
mental institutions. 

In a speech presented in March, 1948, in New York to the Committee of 
Advisory Organizations of the United Nations, Professor V. V. Pella, Presi- 
dent of the International Association of Penal Law, and initiator of the 
Federation which has just been founded, demonstrated the necessity for 
the various non-governmental international institutions to devote them- 
selves to the study of the great problems of public law, private law, criminal 
law and economic law, to federate themselves in an international organiza- 
tion which would bring together in this fashion the most qualified persons in 
the field of pure and applied science of law, including its administrative 
and judicial aspects. No matter how complicated the legal disciplines 
which have given rise to the establishment of distinct scientific organiza- 
tions, no one could contest the fact that all of those who have consecrated 
their lives to the study or practice of the law—whether as lawyers, pro- 
fessors, judges or high state officialsk—cannot longer delight in isolated 
work in the bosom of organizations which do not recognize that the funda- 
mental principle of the unity of law requires them to understand that be- 
yond the boundaries of their scientific discipline or of their profession, 
they are part of one single great family: that of the servants of the law. 

The Federation is composed partly of international juridical scientific 
institutions and partly of national scientific institutions having as their 
aim the study of international or comparative law. Its constitution also 
envisages, in addition, the possibility of calling upon eminent specialists 
in their individual capacities. 

In accordance with the principle of respecting the complete academic in- 
dependence and autonomy of the various organizations, the provisional 
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Statute of the Federation will be forwarded to all juridical institutions 
qualified to join the Federation. In the light of their comments the neces- 
sary amendments will be made at a meeting to take place at the Faculty of 
Law at Paris, to which the representatives of the organizations will be 
called to decide upon the most appropriate methods for putting into effect 
the principles for which the Federation was formed. 

The Federation is presided over by Count Carton de Wiart, Minister of 
State and former Prime Minister of Belgium. Its honorary President is 
M. Julliot de la Morandiére, Dean of the Faculty of Law of Paris. The 
Secretary General is Professor V. V. Pella and the Delegate General M. 
Mare Ancel, Councilor of the Court of Appeal in Paris and Secretary 
General of the Institute of Comparative Law. The Federation has already 
brought together numerous scholars who are members of its Board of 
Directors as Vice Presidents, namely: MM. A. Alvarez, Judge of the In- 
ternational Court of Justice, René Cassin, Vice President of the Conseil 
d’Etat of France, Joseph P. Chamberlain, Professor of Public Law at 
Columbia University, Jean Graven, Professor of the Faculty of Law and 
Chief Justice of the Cour de Cassation of Geneva, H. C. Gutteridge, Pro- 
fessor at Cambridge University, Manley O. Hudson, Professor at Harvard 
University, Hans Kelsen, Professor at the University of California, E. M. 
Meijers, Professor at the University of Leiden, B. Mirkine-Guetzévitch, 
Dean of the Faculty of Law of the Ecole Libre in New York, J. P. Niboyet, 
Professor of the Faculty of Law of Paris, V. V. Orlando, former Prime Min- 
ister of Italy, E. St. Rappaport, Chief Justice of the Supreme Court of Pol- 
and, Eduardo Santos, Vice President of the Republic of Colombia, and 
Georges Scelle, Professor of the Faculty of Law of Paris. 

Eminent jurists from various parts of the world are members of the 
Board of Directors, including MM. Arturo Alessandri, former Dean of the 
Faculty of Law of Santiago de Chile, H. Donnedieu de Vabres, Professor 
of the Faculty of Law of Paris, George A. Finch, Vice President of the 
American Society of International Law, John N. Hazard, Professor at 
Columbia University, Myres S. McDougal, Professor at Yale University, 
Professor Luis Podesta Costa, former Under Secretary General (from the 
Argentine) of the League of Nations, Henry Puget, Councilor at the 
Conseil D’Etat of France, Simon Sasserath, Professor at the Institute of 
Advanced Studies of Belgium, Shoucri Cardahi, first honorary president 
of the Cour de Cassation of Lebanon, Marcel Sibert, Professor of the 
Faculty of Law at Paris, and Chao Lung Yang, Professor at the University 
of Nanking. The Legal Councilor, serving at the principal place of busi- 
ness of the Federation, is M. Max Gonfreville, Avocat at the Court of 
Appeal of Paris. 

In order to maintain and develop along the general lines indicated its 
relations with the United Nations, two offices of the Federation have been 
established—one in New York and the other at Geneva. 
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A meeting to explain the purposes of the Federation was held at New 
York on May 16, 1949, under the chairmanship of Professor Manley O. 
Hudson. Those who spoke were the Assistant Secretaries General of the 
United Nations, Henri Laugier and Ivan Kerno, and also Professors René 
Cassin, René de Messiéres, Boris Mirkine-Guetzévitch, V. V. Pella and 


Georges Scelle. 
V. V. PELLA 


HUNGARIAN JURISPRUDENCE RELATING TO THE APPLICATION OF 
INTERNATIONAL LAW BY NATIONAL COURTS 


National courts have national law to administer. The question whether 
they are entitled to apply international law depends upon the relation 
between these two branches of law. It is well known that this is one of 
the most controversial questions of legal theory. It was raised originally 
as a theoretical question, but even admitting its terminological more than 
scientific character, it would be misleading to forget its important practical 
aspects. These appear especially when municipal law is contrary to inter- 
national law and national courts have to decide upon the validity of such 
a municipal law. 

In countries where the formula ‘‘international law is a part of the law 
of the land’’ has been adopted, the question is far from revealing so much 
practical difficulty as in those countries where, like in Hungary, the na- 
tional legislation did not incorporate the whole international law, or at 
least its ‘‘generally acknowledged principles’’ into the body of municipal 
law. In these countries, the problem is not only a question of interpreta- 
tion, but a fundamental one. 

We are going to present some cases from the jurisprudence of the Su- 
preme Court of Hungary dealing with our problem. All the reviewed 
decisions were issued during the past war. They may have been influenced 
by the fact that at that time Hungary was an Ally of the Axis Powers, but it 
is the intention of the reviewer neither to reveal these—more political than 
juridical—aspects of the decisions, nor to discuss all problems of inter- 
national law affected by them. The following lines are restricted to the 
question of the relations between international and municipal law where 
the decisions of the Supreme Court throw light upon well-established prin- 
ciples of Hungarian law. 

International law has never been incorporated as a whole into Hungarian 
municipal law. Some special rules of international law only were ex- 
pressly accepted. Such were the rules of diplomatic immunity. In such 
eases, international law appears as an integral part of municipal law and 
shall be applied as such by the national tribunals. However, even in such 


‘ 


1 Civil Procedure Act, 1911, Art. 9; Criminal Procedure Act, 1896; Exterritoriality 
and Personal Immunity Procedure Act, 1937. 
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cases, it is Hungarian national and not international law which Hungarian 
courts have to administer; then the incorporation of some international law 
rules is nothing but the determination of the municipal law by referring 
to an extra-domestic rule. Hungarian courts, applying municipal law 
determined directly by a reference to the rule in international law, shall 
take their decisions, though formally under municipal law, materially 
under international law. This is the most perfect method for preserving 
accordance between these two branches of law. 

For illustration, a recent case shall be mentioned, where the Sovereign 
Knight Order of Maltese was sued for damages. The Exterritoriality 
and Personal Immunity Procedure Act, 1937, provides that in cases where 
the court has to decide whether a person before it enjoys diplomatic im- 
munity, a decision of the Ministry of Justice shall be obtained. The de- 
cision, issued in accordance with the Foreign Office, is binding upon the 
courts. In the above-mentioned case, this decision was in favor of the 
defendant, whereas the Supreme Court held that ‘‘according to the de- 
cision of the Ministry of Justice, issued in accordance with the Foreign 
Office, the defendant enjoys exterritoriality in Hungary. This decision is 
binding upon the court. So, the judgment of the Court of Appeal, leaving 
off the process on the ground that it had no jurisdiction, was correct.’’ ? 

But cases where rules of international law are incorporated in municipal 
law, either by an act of legislation or by customary law, are not nu- 
merous. Apart from them, international law cannot be observed by the 
courts. The Jurisdiction Act, 1869, provided that judges are obliged 
to render justice on the basis of laws, of customs having force of law, 
and of duly promulgated, lawful governmental decrees. The validity 
of duly promulgated laws cannot be contested by the judge, but with 
respect to governmental decrees, he shall decide ypon their conformity to 
law in concrete cases. Under this regulation, acts of national legislation 
are the highest sources for the law administered by the courts. Legislative 
enactments always take precedence over the rules of international law, and 
the courts must apply them even when they are contrary to international 
law. International law is wholly disregarded and in case of conflicts, it 
never prevails over municipal statute law. 

This is shown by the following case. In 1939, the National Bank of 
Rumania sold some of its immovables situated in Northern Transylvania 
to a private company. The so-called First Vienna Award of August 30, 
1940, detached the northern part of Transylvania from Rumania and, in 
attaching it to Hungary, pronounced the obligation of the latter to respect 
acquired rights in this territory. Thereupon, the Hungarian Government 
was authorized by a legislative act (XX VI: 1940) to undertake all measures 
necessary for the complete incorporation of the North-Transylvanian legal 


2 Case No. 798/1943, May 12, 1943. 
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and economic system into the organization existing in Hungary. Under 
this authorization, the Hungarian Government issued a decree (No. 1440/ 
1940) by which all transfers of Rumanian publie property to private in- 
dividuals accomplished after March 15, 1939, were declared null and void. 
The property of the National Bank of Rumania was expressly mentioned 
as public property in the sense of the decree. With regard to these dis- 
positions, the transfer of property in question was annulled and the im- 
movables passed in the property of the National Bank of Hungary. All 
these changes were registered in the Land Registry Book. The company 
began an action against the National Bank of Hungary, claiming ex- 
tinguishment of these registrations and restitution in integrum. It was 
contended, inter alia, that under the Vienna Award, the Hungarian Govy- 
ernment could not annul an acquired property right. The authorization 
of the government to do so, obtained under the law XXVI: 1940, was 
contrary to the Vienna Award, an international settlement duly accepted 
by Hungary. Municipal law, contrary to international law, being invalid, 
the company claimed a decision in this sense. 

The Supreme Court refused these arguments and held that ‘‘the decree 
1440/1940 was enacted under the authorization of the Government, obtained 
by the regularly promulgated law XXVI: 1940. Inasmuch as it remains 
within the scope of the legal authorization and has therefore force of law, 
it is binding upon the courts as provided by law IV: 1869, art. 4. A 
revision of the decree, regarding its conformity to international treaties 
[to the Vienna Award], or to international obligations accepted otherwise 
by Hungary is therefore inadmissible.’’ * 

With regard to municipal law, the decision is entirely correct. Natur- 
ally, under such circumstances, legislative acts ought never to be construed 
as violating international law, since the contrary involves conflicts between 
international law and municipal jurisdiction and establishes the inter- 
national responsibility of the State based upon legislative acts contrary 
to assumed international obligations. 

It is evident from the reported case that Hungarian courts are not re- 
quired to examine the conformity of national legislation with international 
law when the applied national law is that of Hungary. When Hungarian 
conflict of law rules require the application of a foreign municipal law, 
Hungarian courts shall examine whether it is in conformity to international 
law. 

Two similar cases may illustrate this principle. In both cases, the inter- 
national law in question was the Fourth Hague Convention of 1907 con- 
cerning the Laws and Customs of War on Land, incorporated by Hungary 
into national law XLIII: 1913. The foreign law governing both cases was, 
according to the Hungarian rules of conflicts of law, that of Germany. 


3 Case No. 707/1942, June 17, 1942. 
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In the first case, a Yugoslav merchant, domiciled in Yugoslav territory 
attached in 1941 to Germany, sued one of his debtors for payment in 
Hungary. The defendant pleaded and showed, inter alia, that the German 
authorities confiscated all the property of the plaintiff and transferred it 
to the ‘‘Reichsgau Steiermark.’’ The plaintiff contended: (a) that the 
confiscatory decree of the German authorities was contrary to the Hague 
Rules of Land Warfare, Art. 46; and (b) that foreign legislative measures 
of confiseatory character were not recognized as applying to movable 
property situated outside the territorial jurisdiction of the government en- 
acting them. 

The arguments of the plaintiff were rejected by the Supreme Court on 
the following ground: 


According to the rules of private international law, accepted by 
Hungarian jurisprudence, foreign measures are null and void in 
Hungary only when they are contrary to an international treaty, to 
publie policy or to the purposes of national law. The argument of 
the plaintiff, based upon Art. 46 of the Hague Convention (law 
XLIII: 1913) pretending that the German measure in question was 
contrary to it and consequently invalid, is untrue. According to Art. 
2 of the Convention, it shall be applied only in relations of the Con- 
tracting Parties to one another and merely when all belligerents are 
parties to it. But Russia—belligerent—is not a party to the Conven- 
tion. ... The following reasoning of the plaintiff, based upon the 
argument that the debt as movable property situated outside the juris- 
diction of the German authorities, cannot be affected by their measures, 
seems equally incorrect. That is because the uncontested fact shows 
that the payment was to be made at the domicile of the plaintiff—it is 
therefore to be considered as existing there—and so, by the application 
of the law, it cannot be regarded as a property situated abroad.‘ 


The facts in the second case were as follows: Before the German invasion 
of Poland, the partners of a Polish company fled, and the military forces 
of the Reich found none of them on the invaded territory. The company 
being without representatives, an administrator was appointed by the Ger- 
man authorities, who was exclusively charged with performing all acts 
necessary to the administration and to the further commercial activity of 
the company. During his administration, the rights of the partners were 
suspended. These facts were shown by an extract from the Registry of 
Commerce. Thereafter, the administrator assigned a claim of the company 
to a German firm who sued the Hungarian debtor for payment. The 
Polish partners instituted process as interveners and pleaded that they 
were the legitimate creditors. They contended, inter alia, that their rights 
concerning the administration and representation of the company were 
confiscated by measures contrary to the Hague Rules of Land Warfare and 


Case No. 3833/1942, Oct. 29, 1942. 
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therefore all jegal acts of the unlawfully appointed administrator, including 
the assignment in question, were invalid. 
These arguments were rejected by the Supreme Court: 


It is evident from the facts that at the place and at the time of the 
cession, the right of administration and representation was not due 
to the partners, but—according to the official measures—exclusively 
to the administrator. On the ground of a rule of private international 
law, accepted by Hungarian jurisprudence, the administrative meas- 
ures upon which the rights of the administrator were founded, are 
only invalid when they are contrary to an international treaty, to the 
public policy or to the purposes of the national law. The intervening 
plaintiff and the defendant contended that the measures in question 
were contrary to an international treaty, namely to Art. 46, 49 and 52 
of the Annex to the Convention regulating the laws and customs of 
land warfare, signed at The Hague, Oct. 18, 1907 and incorporated in 
the municipal law of Hungary by law XLIII: 19138. . . . The Court of 
Appeal concluded that the administrative measures in question were 
not contrary to Art. 46, 49 and 52 of the Annex to the Hague Conven- 
tion. This conclusion is correct. Similarly, the measures are not con- 
trary to points g./ and h./ of Art. 23 of the Convention. ... The 
measures of the German authorities changed only the administering 
person of the company, but the rights of the company were, in general, 
not affected. The proprietary rights of the company, taken as a legal 
person, were not affected by the measures in question, its rights and 
obligations towards third persons—including the right to claim— 
were not extinguished. Nor were the rights of the partners concern- 
ing the administration and representation of the company extinguished. 
It was shown by the extract from the Registry of Commerce that they 
were merely suspended. Consequently, the right of the partners to 
regain the possibility of representation by judicial procedure—if the 
existence of such a right may generally be admitted—was likewise 
only suspended. In consideration of these facts, the appointment of 
the administrator on the grounds, in the manner and with the powers 
set forth above was not contrary to this international convention.® 


In both eases, it was declared that foreign municipal law shall not be 
applied when contrary, inter alia, to an ‘‘international treaty.’’ Accord- 
ing to this principle, the question whether the application of the German 
law concerning the confiscation of property, viz., the appointment of the 
administrator, was contrary to the Hague Rules of Land Warfare was 
treated by the Court in merito. It is misleading and may lead to confusion, 
that in both cases ‘‘international treaties’? are mentioned, as if interna- 
tional customary law were not included in the application of the prin- 
ciple. In the following case, where the Court had to decide upon the 
validity of German sequestration and executive measures relating to im- 
movable property situated in Berlin, the principle was more exactly 
formulated : 


5 Case No. 1822/1943, May 26, 1943. 
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It is a well-established principle of international law that the rela- 
tions concerning immovable property are regulated by the lex rei 
sitae and that the forum rei sitae has, in such eases, exclusive jurisdic- 
tion. .. . The ordering, the execution and the results of a sequestry 
relating to immovable property situated in Germany shall therefore— 
as regarding the legality of the judicial procedure—not be submitted to 
a revision by Hungarian courts, nor to be regarded as a basis for a 
decision taken by them. There is an exception when the application 
of the German law of sequestry is contrary to the public policy, to 
the purposes of the municipal law (propter normam externam) or to 
the international law (propter normam inter gentes praeceptam).® 


A formulation of a principle like this in the reported Hague Convention 
decisions would be more precise and less misleading. The conclusions of 
the Court in these cases are not quite satisfactory. The view seems to have 
been taken that international customary law remained outside the consider- 
ation of the Court, though, according to the general principle quoted above, 
they ought to be considered like treaty law. 

It would be especially necessary to proceed in this sense in the Yugo- 
slav case, where the Court declared that the Hague Convention was not 
in force for that case, and therefore could not be applied. This viewpoint 
of the Court might be discussed, but this would lead us far from our task. 
However, it is important that international customary law should have 
been consulted. This would be more important since the application of 
treaty law was refused by an argument not entirely conclusive, and since 
international customary law contains well-known customary rules con- 
cerning the validity of foreign confiscatory measures. The same is to be 
said in the Polish case where the Court held that the application of German 
law was not contrary to the Hague Convention, a conclusion which may 
be similarly questioned, but whose treatment was not the thesis of the 
present article. 


Conclusions 


1. International law shall be considered by Hungarian courts when in- 
corporated into the body of municipal law. 

2. There is no general incorporation of international law into Hungarian 
municipal law. Consequently, in the cases other than those mentioned 
under paragraph 1, Hungarian courts are not required to examine inter- 
national law, viz., the conformity of duly promulgated national law with 
international law. 

3. When the case is governed by a foreign municipal law, Hungarian 
courts must examine whether the latter is in conformity with the principles 
of international law acknowledged by Hungary. Foreign municipal law 
contrary to these principles shall not be applied by Hungarian courts. 

IstvAN ARATO 
6 Case No. 1495/1940, June 12, 1940. 
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A PROPOS OF A “RENO DIVORCE” AND ITS VALIDITY IN FRANCE 


The question of the effect in France of foreign judicial decisions is one 
of the most debated and complicated problems in the French system of 
conflict of laws. The field of conflict of laws is comparatively new and is 
not generally covered by the provisions of the various Codes. French 
courts must therefore rely in their decisions upon precedents (juris- 
prudence) and upon the authors (doctrine). 

Article 546 of the Code of Civil Procedure merely states that foreign 
decisions will not be enforced in France ‘‘except in the manner prescribed 
by Article 2123 of the Civil Code’’; and the last paragraph of Article 
2123 of the Civil Code declares that ‘‘judicial lien? will not be enforced 
as a result of a foreign decision unless such decision be declared executory 
by a French Court.”’ 

These provisions form the only statutory basis for the procedure of 
exequatur, the effects and rules of which have been diversely and ex- 
tensively analyzed by the authors; it is currently put into practice before 
the French courts. In this procedure the party who has obtained a 
judicial decision abroad requests the French court to give to this decision 
all the effect which a final decision of a French court would have had, in- 
eluding its enforcement by public authority and its binding effect upon 
third parties. The French court will grant the erequatur if it is satisfied: 
that the foreign court had jurisdiction as determined in accordance with 
the rules of French private international law; that it has taken into con- 
sideration or has applied to the case the provisions of the law which would 
be applicable to the dispute according to the French system of conflict of 
laws; that the decision is not in conflict with French public policy and has 
not been obtained by fraud or deceit. 

What is the effect in France of foreign decisions where the successful 
party has not requested a French court to grant the exequatur? What 
conditions must be fulfilled by such decisions in order to be given in France 
the authority of res adjudicata? How are these problems solved in the 
field of international divorce? 

One of the fundamental principles of the French system of conflict of 
laws is the rule that the personal status of an individual is governed by 
his national law, to wit, by the law of the country of which he is a citizen. 
This rule is set forth in Article 3, paragraph 3 of the Civil Code, according 
to which ‘‘(French) Laws relating to status and capacity of persons apply 
to French nationals even residing in a foreign country.’’ This provision 
is considered as the application to French nationals of the general principle 
by virtue of which the national law of the parties must govern their dis- 
putes concerning marriage, affiliation, divorce,? succession, capacity—in 


1 Lien on the property of the losing party, imposed as a result of the court’s decision. 
2 Supreme Court of France, 1-5-1943, Sirey, 43-1-59; 2-25-1947, Dalloz, 47-161. 
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other words, their personal status.* As a consequence of this principle, 
foreign decisions dealing with the personal status of aliens are considered 
in France as res adjudicata and do not require the exequatur in order to 
take effect in France. 

The ‘‘international regularity’’ of these decisions can be questioned, 
however, if a dispute arises. Then the French court before which the case 
is brought can and will examine whether the foreign decision has been 
rendered by a court which had jurisdiction, whether this court has applied 
the proper law and whether its ruling is not contrary to French public 
poliey.* 

As to the personal status of French nationals, it cannot be modified by 
application of a foreign law, and a foreign decision which has applied 
a law other than the French law to a matter pertaining to marriage, divorce, 
ete., of French nationals will have no legal effect in France.° 

To sum up, if a dispute arises concerning a foreign divorce decree, what- 
ever the nationality of the parties, French courts will refuse to uphold 
the decree unless the foreign court has based its decision on or has taken 
into consideration the law of the country of which the parties were na- 
tionals. 

An interesting application of these principles has been made to a case 
recently decided by the Paris Court of Appeals.® 

Mr. W., a Frenchman, married Miss D., an alien, in Paris in 1932. At 
her request and in accordance with the French statute, Mrs. W. acquired 
her husband’s nationality at the time and by virtue of her marriage. In 
1940 the occupation of France by the Germans prompted Mr. W. to send 
his wife and child to the United States; he had to remain in France where 
he was shortly thereafter put under arrest by the Vichy Government. He 
succeeded in escaping in 1942 and reached Canada where he expected to be 
reunited with his family. Instead of this, Mr. W. was notified in April, 
1943, that his wife had started divorce proceedings in Reno. Mr. W., who 
had no visa for the United States, did not appear in the proceedings and 
did not take an appeal from the decree which granted his wife the divorce 
on the ground of ‘‘cruelty.’’ In October, 1945, the ‘‘former’’ Mrs. W. 
sailed from New York with her child and arrived in London where she 
married Mr. R., a British subject whom she had met in the United States. 
Mr. W. refused to accept this situation. He had returned to live in France, 
and in 1946 filed a suit in the Civil Court of Paris requesting the court to 


8 Niboyet, Manuel de Droit International Privé (2nd ed.), p. 699, and footnote 2. 

4Supreme Court of France, 11-11-1908, Dalloz, 14-1-118; 2-21-1933, Gazette du 
Palais, 33-1-745; Civil Court of Paris, 5-11-1933, Gazette du Palais, 33-2-202. 

5 Valéry, Manuel de Droit International Privé, No. 594, p. 838; Lapradelle and 
Niboyet, Répertoire de Droit International, Vol. 5, Vo. ‘‘ Divorce et Séparation de Corps’’ 
No. 132; Civil Court of Paris 6-10-1936, Gazette du Palais, 36-2-753. 

6W. v. W...., Court of Appeals of Paris, 1st Chamber, Dee. 15, 1948. 
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declare the Reno decree ‘‘not opposable’’ to him and to pronounce the 
nullity of the second marriage of his wife. 

The circumstances of the case were rather unusual inasmuch as the suc- 
cessful party, Mrs. W., had not chosen to request the French court to rec- 
ognize the validity of her Reno divorce by means of the procedure of 
exequatur, thus depriving Mr. W. of the opportunity of defending the suit 
and pleading the nullity of the divorce in France. Mrs. W. did not intend 
to remarry in France and preferred therefore not to run the risk of failure 
of the exequatur proceedings; her Reno decree was sufficient to permit her 
London marriage to a British subject. But Mr. W.’s civil status was not 
as clear: a Frenchman living in France, he remained a married man as 
far as his country was concerned, but was considered as divorced in the 
United States and England, where his wife and his child had taken up 
residence. 

The court of original jurisdiction rejected the husband’s plea for ‘‘lack 
of actual and existing interest’’ and refused to examine the substance of 
the case. This decision was reversed by the Court of Appeals of Paris. 

The first major question presented to the appellate court was the right 
of Mr. W. to institute the action. Under French law, no one is permitted 
to sue unless he shows an existing and real interest in the outcome of the 
suit.’ In Mr. W.’s ease, his status of married man had not been challenged 
in France and his wife claimed that he therefore had no existing interest 
in having the French courts decide that the Reno divorce could not be 
binding on him in France. 

The Court of Appeals held that foreign decisions carry certain effects in 
France even without the ezequatur, provided they fulfill certain condi- 
tions, the observance of which French courts have the right to examine, 
notwithstanding the objections of the successful party; it declared that: 


the status of a spouse cannot be left uncertain and remain in the 
discretion of the wife who, after having obtained a divorce abroad, 
would refrain from requesting its ‘‘exequatur’’ in France; as long as 
she has come out against the marriage by her divorce proceedings 
followed by a second union, the first husband has—without waiting— 
an existing and real interest to have the Courts affirm the continuance 
of marital ties. 


As to the substance of the case, the Court of Appeals listed the conditions 
on which the Reno decree would be valid against the husband in France. 
These conditions are identical with those generally required by the courts 
for the granting of an ezequatur and have been indicated above (p. 542). 
In other words, the Court of Appeals has dealt with this matter as if Mrs. 
W. had requested an exequatur for her Reno decree. 


7 Répertoire Pratique Dalloz, Vo. ‘‘Action,’’ No. 39 et seg.; Dalloz, Nouveau 
Répertoire, Vo. ‘‘ Action,’’ Nos. 3 and 7. 
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Concerning the jurisdiction of the court at Reno, the Paris court held 
that Mrs. W. did not have a domicile in Reno, inasmuch as she left that 
city for good immediately after the divorce had been granted, notwith- 
standing previous declarations of her intention to reside in Reno per- 
manently: ‘‘her trip to Reno has therefore been a mere show, reproved— 
if not by the laws of Nevada—at least by the Federal jurisprudence of the 
United States.’’ As far as French law is concerned, this semblance of a 
domicile did not give to the court at Reno jurisdiction over the case. 

Furthermore,.the court at Reno did not take into consideration ‘‘the 
requirements of the law governing the spouses by virtue of their national- 
ity . . . the law applicable to this divorce could only be the French law.’’ 
The divorcee had been granted to Mrs. W. on the ground of ‘‘cruelty.’’ 
Cruelty as such could be considered as a valid ground for divorce in 
French law under Article 232 of the Civil Code, which recognizes as 
grounds for divorce ‘‘excesses, cruelty or insults,’’ provided that the facts 
of cruelty be proved and recited in the decision of the court, and provided 
also that these facts be such as to ‘‘constitute a serious and a repeated 
violation of the duties and obligations resulting from the marriage and 
as to render intolerable the continuation of marital ties’’ (Article 232 of 
the Civil Code); neither of these provisos was met by the Reno decree 
which simply mentioned ‘‘cruelty.’’ No evidence seems to have been 
required by the Reno court or submitted by the plaintiff; the decision 
appears to have been based exclusively on Mrs. W.’s assertions. The 
Paris court declared indignantly concerning this point: 


This lack of evidence is tantamount to the acceptance of divorce by 
repudiation which is invincibly repugnant to the deep feeling which we 
have in France of the serious nature, of the dignity and of the stability 
of marital ties—in short, to our conception of public policy. 


Actually, continued the Paris court: 


Mrs. W. chose Reno solely because of the exceptional facilities provided 
there to spouses anxious to get divorced and with the deliberate pur- 
pose of evading the requirements of French law; all her comportment 
has been inspired by the desire to defraud the law: choice of an ac- 
commodating Court, lying promise made to the judge to reside in 
Reno permanently, secret departure from the United States, second 
marriage entered into in London without prior recording of the di- 
voree in France nor its publication in conformity with Article 170 
of the Civil Code. 


Under these circumstances, the court considered immaterial the fact that 
the decree had become final in Nevada for lack of appeal, and it declared 
that the marital ties have not been broken by the Reno decree so far as 
France and French law are concerned; the second marriage of Mrs. W. 
is therefore null and void in France. 
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The above analyzed decision of the Court of Appeals of Paris will un- 
doubtedly be considered by the French courts as a leading precedent in 
the field of international divorce. While this decision does not establish 
any new principles which would constitute a reversal of the traditional 
law on the subject, it puts a new emphasis on some important points. The 
court has affirmed-its right to examine the substance of a foreign decision 
in a case where the successful party did not request an exequatur and did 
not attempt to have the decision enforced in France; it has attached a 
particular importance to the question of evidence and has put a special 
accent on the moral aspect of the case by stressing the solemn character of 
the institution of marriage in French law. It will probably help to de- 
stroy the myth of ‘‘easy French divorces’’ which had at one time been 
widely spread in the United States. 

SopHIE GRINBERG-VINAVER 


THE DAKIN INDEX TO THE PROCEEDINGS OF THE BRUSSELS CONFERENCE OF 1874 


During World War II the International Law Division of the Judge Ad- 
voeate General’s Office, in interpreting provisions of the Hague Regulations 
and the Geneva Prisoners of War and Red Cross Conventions, frequently 
found it necessary to ascertain the underlying principles of specific rules. 
The proceedings of the Hague and the 1929 conferences often failed to re- 
veal either the principle or the meaning of an ambiguous term or clause. 
Though the Brussels Conference was held three-quarters of a century ago, 
we learned that the Hague Regulations were ‘‘practically a reiteration of 
the Brussels Project,’’ and that the Brussels Proceedings contained an al- 
most wholly forgotten mine of basic material which would often illuminate 
a World War II situation and give a solid basis of interpretation when all 
other sources failed. As Spaight said: 


The Brussels debates are especially valuable, for one finds in them a 
fresher and more thorough and comprehensive examination of the 
problems of war law than the later debates supply. The delegates at 
the Hague were able, by virtue of their predecessors’ labours, to take 
much for granted, to assume first principles, to improve and modify 
rather than to dissect and analyse; they had no need to attack the roots 
of each question, to treat it ab initio, as the earlier delegates had. The 
Brussels Protocols, much more than those of the later Conferences, deal 
with the elements of the problems of war law, and therefore, although 
the text to which they are a commentary differs in some respects from 
the Réglement of 1907 . . . they [the Brussels Protocols} must al- 
ways remain a veritable store-house of information for the student of 
the subject. 


But there was one formidable problem. Opinions often had to be given 
to the field on short notice. The fullest report of the Brussels proceedings 


1 Spaight, War Rights on Land (1911), p. 9. 
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—in British Parliamentary Papers—was contained in an undifferentiated 
mass of draft projects, diplomatic notes, memoranda, minutes, and com- 
ments, not published under a single cover, but in several documents, appar- 
ently arranged as sent in to the British Foreign Office from Brussels from 
time to time. The material was not indexed. 

The need and importance of a comprehensive index and guide to these 
materials became readily apparent. Captain Winthrop S. Dakin volun- 
tarily made an excellent index of the French as well as the English texts; 
and he integrated page references according to subject-matter and the 
articles of the well-known Brussels Project of an International Declaration 
concerning the Laws and Customs of War (1874). Typescript copies 
proved to be of great value. 

A typescript copy of the Dakin Index has just become available in the 
following libraries in the United States, each of which has a set of the 
Proceedings of the Brussels Conference: the Library of Congress, the Li- 
brary of the University of California, Columbia University, Harvard Col- 
lege, the University of Illinois, and Princeton University. This index will 
be of especial value to students working on military occupation, prisoners 
of war, the Red Cross rules, war crimes, or any aspect of the laws of war. 
In making easy a former time-consuming task, Captain Dakin has performed 
an important public service. 

B. CowLes 


2The documents indexed are the following Parliamentary Papers: ‘‘ Correspondence 
respecting the proposed Conference at Brussels on the Rules of Military Warfare,’’ C. 
1010, Miscellaneous Series No. 1 (1874) ; same title, Part II, C. 1083, Mise. No. 2 (1874); 
‘*Correspondence respecting the Brussels Conference on the Rules of Military Warfare,’’ 
C. 1128, Mise. No. 1 (1875); ‘‘ Further Correspondence respecting the Brussels Confer- 
ence on the Rules of Military Warfare,’’ C. 1129, Mise. No. 2 (1875); and, same title, 
C. 1136, Mise. No. 3 (1875). The following Belgian and French reports of the Confer- 
ence are not those indexed: Actes de la Conférence de Bruzelles (1874) (Bruxelles: 
Société Belge de Librairie, Oscar Schepens g Cie., Editeurs, 16 rue Treurenberg, 1899) ; 
Actes de la Conférence de Bruxelles de 1874, Protocoles des Séances Pléniéres, Protocoles 
de la Commission Déléguée par la Conférence, Ministére des Affaires Etrangéres. Docu- 
ments Diplomatiques (Paris: Librairie des Publications Législatives, 1874). 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE PERIOD FEBRUARY 1—ApRIL 30, 1949 
(Including earlier events not previously noted) 


WiTtH REFERENCES 


Abbreviations: C.I.E.D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; C.S.M., Christian Science Monitor; Cmd., Great 
Britain Parliamentary Papers by Command; Cong. Rec., Congressional Record; D.¢ S.P., 
Department of State Documents & State Papers; D.S.B., Department of State Bulletin; 
D.S.P.R., Department of State Press Release; E.C.A., Economic Codperation Administra- 
tion; H.S.C.0.R., United Nations Economie and Social Council Official Records; F.A.0., 
Food & Agriculture Organization; G.B.M.S., Great Britain Miscellaneous Series; 
G.B.T.S., Great Britain Treaty Series; J.B.R.D., International Bank for Reconstruction 
and Development; J.C.J., International Court of Justice; J.I.8S., India Information 
Services [Press Release]; J.L.0., International Labor Organization; I.M.C.O., Inter- 
governmental Maritime Consultative Organization; J.R.O., International Refugee Organi- 
zation; L.T., London Times; N.Y.7., New York Times; T7.J.A.R., United Nations 
Treaties and International Agreements Registered; 7.J.A.S., U. 8. Treaties and other 
International Acts Series; U.N.B., United Nations Bulletin; U.N.E.S.C.O0., United Na- 
tions Educational, Scientific and Cultural Organization; U.N.P.R., United Nations 
Press Release; .N.R.R.A., United Nations Relief and Rehabilitation Administration; 
W.H.O., World Health Organization. 


GENERAL 
June, 1946 
18 FraNCE—UNITED Srates. Exchanged notes at Paris on air service facilities. 


Text: T.J.A.S. 1852. 


January, 1948 
12/October 18 CuIna—GreEaT Britain. Exchanged notes at Nanking regarding pre- 
vention of smuggling. Text: G.B.T.S. No. 9 (1949), Cmd. 7615. 


March, 1948 
2 GREAT Britarin—Urvueuay. Exchanged notes at Montevideo on sale of British- 


owned railways in Uruguay. Text: G.B.T.S. No. 16 (1949), Cmd. 7629. 


4 DENMARK—GREAT Britain. Signed agreement at London on sale of aviation 
equipment to Denmark. Text: G.B.T.S. No. 20 (1949), Cmd. 7660. 


May, 1948 
5 CANADA—FrRANCE. Signed agreement at Ottawa on industrial property rights. 
Text: Canada Treaty Ser. 1948, No. 11. 


6/December 1 DenmarK—Unitep States. Signed double taxation convention at 
Washington and exchanged ratifications. Text: 7.I.A.8. 1854. 


July, 1948 
4/September 28 Most-Favorep-NaTION TREATMENT. Turkey and Poland signed 
agreements with U. S. for application of most-favored-nation treatment to areas 
under occupation or control. Texts: T7.I.A.S. 1834 and 1817. 


* See p. 553 below for United Nations and Specialized Agencies; also p. 556 and fol- 
lowing for Multipartite Conventions. 
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September, 1948 
13/October 11 BrLgiuM—NETHERLANDS. Signed clearing agreements at The Hague. 
T.I.A.R., March, 1949, p. 2. 


28/29 IraLy—UniTep States. Exchanged notes verbales at Rome regarding visas. 
Text: 7.1.4.8. 1867. 


November, 1948 

24/January 17, 1949 Great BrITAIN—NETHERLANDS. Exchanged notes at London re- 
lating to release of property held by the U.K. custodian of enemy property. 
Text: G.B.T.8. No. 18 (1949), Cmd. 7644. 


December, 1948 

31/January 3, 1949 BrtaiumM—GreEaT Britain. Exchanged notes at London prolong- 
ing monetary agreement of Nov. 1, 1945. Text: G.B.T.S. No. 14 (1949), 
Cmd. 7625. 


January, 1949 

29-March 3 Norway—Ruvussia. Tass stated Russia had asked Norway to state its 
position on proposed North Atlantic Treaty. N.Y.T., Jan. 30, 1949, p. 1. 
Text of statement: p. 7. Norwegian reply expressed necessity for regional 
pacts and promised no foreign military bases so long as Norway is not threat- 
ened. Text: N.Y.T., Feb. 2, p. 9; Current History, March, pp. 170-171. Rus- 
sian note of Feb. 5 offered non-aggression pact and warned against Norway’s 
participation in North Atlantic Treaty. N.Y.T., Feb. 6, pp. 1, 36. Text: p. 35. 
Norwegian reply rejected offer. Text: N.Y.7., March 5, p. 3. 


February, 1949 

1/22 Economic CodpreraTION (Soviet Bloc). Yugoslavia protested exclusion from 
the Russian-sponsored Economic Council of Mutual Aid. Russia rejected 
protest. L.T., Feb. 14, 1949, p. 3. Admission of Albania to the Council an- 
nounced Feb. 22. N.Y.T., Feb. 23, p. 8. 


1-April 17 ISRAELI RECOGNITION. Granted as follows: Colombia, Feb. 1; Denmark 
de facto and Ecuador, Feb. 2; Norway de facto, Feb. 4; Brazil de jure and 
Italy de facto, Feb. 8; Iceland, Feb. 11; Ireland, Feb. 12; Argentina, Feb. 
15; Sweden de facto, Feb. 16; Bolivia, Feb. 23; Austria de facto, March 15; 
Cuba de jure, March 18; Turkey, March 28; Philippine Republic de jure, 
April 1; Mexico, April 7; Albania, April 17. N.Y.T., Feb. 2, 1949, p. 15; 
Feb. 3, p. 8; Feb. 5, p. 6; Feb. 9, p. 16; Feb. 12, p. 2; Feb. 13, p. 47; Feb. 16, 
p. 21; Feb. 24, p. 7; March 16, p. 12; March 19, p. 6; April 2, p. 5; April 8, 
p. 7; April 18, p. 12; L.T., March 29, p. 4; C.I.E.D., Feb. 4/16, p. 120. 


11-12 Huneary—Unitep States. U. 8. ordered Hungarian First Secretary to leave 
and Hungary asked recall of U. S. Ambassador. N.Y.T7., Feb. 12, 1949, p. 1; 
L.T., Feb. 14, p. 4. 


12. BENELUX—SwWITZERLAND. Signed customs convention at Brussels. N.Y.T., Feb. 
13, 1949, p. 47. 


16 Great Brirain—Unitep States. Signed at Washington a consular convention 
exempting from taxation their government-owned consulates. N.Y.T., Feb. 17, 
1949, p. 15; D.S.B., Feb. 27, pp. 269-270. Text: D.g S.P., March/April, 
pp. 717-727. 


17 IsrRaEL. Dr. Chaim Weizmann was sworn in as first President. N.Y.T., Feb. 18, 
1949, p. 15. 
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February, 1949 

18—March 23 Wuerat ConrerENCE. Argentina withdrew. N.Y.T., Feb. 19, 1949, p. 5. 
Israel elected to full membership March 17. Conference closed with signature 
of 4-year agreement on quantities of wheat to be furnished by each nation, 
N.Y.T., March 18, p. 7; March 24, p. 17. Text: D.g-S.P., May, pp. 784-794; 
G.B.M.S. No. 6 (1949), Cmd. 7680. 


21 Costa Rica—NicaraGcua. Signed treaty of friendship in Washington. WN.Y.T., 
Feb. 22, 1949, p. 17. 


21-April 21 Pracr Treaties. U.S. note to Bulgaria protested indictment of Protestant 
clergymen. Text: D.S.B., Mar. 6, 1949, p. 300. British note of March 11 
to Bulgaria also protested. Text: L.T., March 14, p. 4. On March 16 U. 8. 
charged Bulgaria, Hungary and Rumania with flagrant violations of treaties, 
aided by Russia. N.Y.T., March 17, pp. 1, 10. Text of statement: D.S.B., 
March 27, p. 391. Rumania accused U. 8. March 31 of treaty violation by 
not returning Rumanian property looted by Germans during the war. N.Y.T., | 
April 5, p. 9. U.S. notes of March 29, delivered to the 3 countries April 2, 
claimed violations of treaties and demanded pledges be kept. N.Y.T., April 
3, p. 1. Text of announcement and notes: p. 4; D.S.B., April 10, pp. 450-453. 
U. K. sent similar notes April 2. L.7., April 3, p. 3; April 4, p. 3; 
N.Y.T., April 3, p. 1. Hungary, Rumania and Bulgaria rejected charges April 
8, 18 and 21. Texts of notes: D.S.B., June 12, pp. 755-759. 


22 ITALY—PHILIPPINE ReEpuBLIC. Signed treaty of friendship at Manila. N.Y.T., 
Feb. 23, 1949, p. 5. 
22 PHILIPPINE ReEPuBLIC—SpaIN. Signed at Manila treaty on civil and consular 


rights. N.Y.T., Feb. 23, 1949, p. 5. 


23-April 1 European Economic Codprration—Loans. E.C.A. and Export-Import 
Bank of Washington signed agreements for loans as follows: Denmark (Feb. 
23), $6,000,000; Netherlands (March 2), $49,500,000; Italy (March 8), 
$17,000,000; Ireland (March 11), $29,000,000; Luxembourg (March 31), 
$500,000; Sweden, Belgium and Turkey (April 1), 9, 12 and 8 million dollars 
respectively. E.C.A.-Export-Import Bank Press Releases; N.Y.T., March 13, 
1949, p. 6. 


24/March 3 German Occupation (Repatriation). Russian note protested alleged 
detention in U. S. Zone of Soviet citizens. U.S. reply cancelled accreditation 
of Soviet Repatriation Mission. Texts: D.S.B., March 13, 1949, pp. 320-322. 


26 GREAT BriTaAIN—SwITzERLAND. Signed trade and financial agreement at Berne. 
C.1.E.D., Feb. 17/March 2, 1949, p. 153. 


March, 1949 
1 Jessup, Puiuir C. Senate confirmed nomination as Ambassador at Large. Cong. 
Rec. (daily), March 1, 1949, p. 1697. 


7 RuMANIA—UnitTep States. U. S. note stated that procedures established by 
Rumania did not provide compensation for property affected by Rumanian 
nationalization law of June 11, 1948. Text: D.S.B., March 27, 1949, pp. 
391-392. 


7 Surz CanaL. Egyptian Government signed at Cairo agreement with Suez Canal 
Company giving Egypt more directors on the Board and setting rate of profit. 
N.Y.T., March 8, 1949, p. 9. Main provisions: L.T., March 8, p. 4. 
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March, 1949 
8 FrANCE—INpDO-CHINA. Notes were exchanged at Paris approving accord estab- 
lishing an independent Viet Nam within the French Commonwealth. N.Y.T., 
March 9, 1949, p. 14; L.T., March 9, p. 3. 


8/12 Cuina. Premier and Cabinet resigned. Legislative Yuan approved appoint- 
ment of General Ho Ying-ching as Premier. N.Y.T., March 8, 1949, p. 1; 
March 13, p. 51. 


9 Cusa—Ruwvssia. Cuban note protested recent statements of Communist leaders 
who would support Russia against their own countries in case of war. N.Y.T., 
March 10, 1949, p. 8. 


13 BeNELUX. Announced all customs barriers would be eliminated by Jan. 1, 1950. 
Protocol setting forth steps for economic union made public at The Hague. 
Summary: N.Y.T., March 14, 1949, p. 20. 


14 CaNADA—UNITED States. Exchanged notes at Washington on wartime claims and 
accounts. Text: D.S.B., March 27, 1949, p. 397. 


14 FrANCE—UNITED States. Signed at Washington financial and maritime claims 
agreements. D.S.B., March 27, 1949, p. 392. Text: D.S.P.R., March 14, 
No. 140. 


18 France—Inpia. India announced termination on March 31 of 1941 customs 
agreement concerning French settlements in India. J.J.8. No. 3872/GA, 
pp. 4-5. 


18-April 4 NorrtH ATLANTIC Treaty. Draft treaty published March 18. Text: 
D.S.B., March 20, 1949, pp. 339-342; N.Y.7., March 19, p. 2; G.B.M.S. No. 
3 (1949), Cmd. 7657. State Department issued White Paper on the Treaty 
March 19. Text: N.Y.T., March 20, pp. 26-27; D.S.B., March 20, pp. 342-350. 
Russia protested March 31 in notes to prospective signatories. Text: N.Y.T., 
April 1, p. 3; USSR Information Bulletin, April 8, pp. 205-206. The Foreign 
Ministers assembled in Washington for the signing replied April 2. Text: 
D.S.B., April 10, p. 457; N.Y.7., April 3, p. 7. Extracts from British reply, 
made public April 13: Z.7., April 14, p. 4; N.Y.T., April 14, p. 3. Treaty 
was signed April 4. N.Y.T., April 5, pp. 1, 7. Texts of statements of Presi- 
dent Truman and Foreign Ministers: D.S.B., April 17, pp. 471-482. 


20 GERMAN OccuUPATION (Berlin Currency). Soviet eastmark banned in western 
sector. N.Y.7., March 21, 1949, p. 3; D.g S.P., May, pp. 782-783. 


21/April 7 Dominican Repusiic—Haiti. Haiti requested good offices of Inter-Ameri- 
can Commission on Methods for the Peaceful Solution of Conflicts in dispute 
with Dominican Republic. Text of letter from Commission chairman to U.N.: 
U.N.Doe. 8/1307. 


24 CuiteE—Iraty. Signed treaty of friendship and collaboration. N.Y.T., March 
25, 1949, p. 7. 


24 GREAT BritaAIn—Norway. Issued declaration on economic cooperation. C.1.E.D., 
March 17/April 6, 1949, p. 208. 


24 Siam. Announced ratification of new constitution. C.I.E.D., March 17/April 6, 
1949, p. 223. 


26 FrancE—IrTaty. Signed at Paris customs union treaty with 3 protocols. N.Y.T., 
March 27, 1949, p. 4; L.T., March 28, p. 4. 
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March, 1949 

26-April 23 GERMAN FRONTIERS. Six-nation commission of Western Powers approved 
rectification of frontiers. N.Y.T., March 27, 1949, pp. 1, 12. Text of com- 
muniqué: p. 12; L.7., March 28, p. 4; D.S.B., April 3, p. 427. Russia objected 
April 5. N.Y.7., April 5, p. 1; USSR Information Bulletin, April 8, pp. 206, 
235. On April 23 Netherlands, Belgium and Luxembourg began occupation of 
transferred territories. C.S.M., April 23, p. 5; N.Y.T., April 24, p. 1. 


29 FINLAND—UNITED States. Signed air transport agreement at Helsinki. D.S.B., 
April 10, 1949, p. 466. Text: D.S.P.R., March 29, No. 196. 


30 BULGARIA—YUGOSLAVIA. Yugoslavia suspended 1946 agreement on border traffic. 
N.Y.T., March 31, 1949, p. 10. 


30 Syria. Army overthrew government. N.Y.T., March 31, 1949, p. 1. 
30 U. N. R. R. A. Ended existence. N.Y.T., March 31, 1949, p. 3. 


31 Ecypt—GreaT Britain. Signed financial and commercial agreement at Cairo. 
N.Y.T., April 1, 1949, p. 7. Text: Cmd. 7675. 


31 PaNAMA—UNITED States. Signed air transport agreement in Panama City. 
Text with accompanying notes: D.S.P.R., March 31, 1949, No. 208. 


31 Wark Crimes. Far Eastern Commission made recommendations regarding investi- 
gation and trial of Japanese war criminals. Text: D.S.B., May 1, 1949, pp. 
569-570. 


April, 1949 
1 CANADA—NEWFOUNDLAND. Newfoundland became the 10th province. L.T., 
April 1, 1949, p. 3; April 2, p. 3. 


2/9 Porson Gas. Polish and Czech letters to Secretary General Lie accused Greek 
Government of using gas in Peloponnesus. U.N.P.R. BAL/450. Greece de- 
nied accusation. Text: U.N.P.R. BAL/457. 


4 SpAIN—VENEZUELA. Venezuela decided to resume full diplomatic relations. 
N.Y.T., April 5, 1949, p. 4. 


5-21 NortH ATLANTIC TREATY PoweERS (Military Aid). Italy, Norway, Denmark 
and Brussels Treaty Powers sent notes to U. 8. asking help in common defense 
program. N.Y.T., April 9, 1949, p. 1. Text of announcement, Brussels Powers’ 
note and U. S. reply: p. 4. Texts of these, Danish, Italian and Norwegian 
notes, and U. S. replies of April 7: D.S.B., April 17, pp. 493-498. Plan to 
implement the treaty estimated to cost $1,130,000,000, supplemented by aid 
to Greece and Turkey, was presented to Congress. N.Y.T., April 22, pp. 1, 10. 


8 GERMAN OccuPATION. Foreign Ministers of U. K., France and U. S. reached 
agreements at Washington on Occupation Statute, ete. Texts: D.S.B., April 
17, 1949, pp. 499-501; April 24, pp. 527-531; May 1, p. 551; May 8, pp. 589- 
590. Text of Occupation Statute: N.Y.T., April 11, p. 9; Z.7., April 11, 
p. 4. 


11/13 ParaGuayaN ReEcoGNITION. Granted by Brazil and U. S. N.Y.T7., April 12, 
1949, p. 7; April 14, p. 12; D.S.B., April 24, p. 538. 


11/14 War Crimes. In the U. S. final trial at Nuremberg 5 Nazis were found guilty 
and 2 others cleared. N.Y.T., April 12, 1949, pp. 1, 6; April 13, p. 17. 
Sentences were pronounced April 14. Summaries: N.Y.T., April 15, p. 8. 
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April, 1949 

13 REPARATIONS (German). Western Powers announced revision of reparation pro- 
gram. L.T., April 14, 1949, p. 4; D.S.B., April 24, pp. 524-525; N.Y.T., April 
14, p. 10. 


13/14 IraLy—Yueos.avia. Signed agreements in Belgrade on fishing rights and at 
Rome on cession of Italian ships under peace treaty. N.Y.7., April 15, 1949, 
p. 6; L.T., April 16, p. 4. 


13/30 CuinA. Formal peace negotiations opened in Peiping on April 13. N.Y.T., 
April 14, 1949, p. 18. In a radio broadcast Chinese Communist spokesman 
demanded withdrawal of U. K., French and U. S. forces. Text of statement: 
N.Y.T., May 1, pp. 1, 43. 


16 CZECHOSLOVAKIA—HunGary. Signed treaty of friendship, codperation and 
mutual military aid at Budapest. N.Y.7., April 17, 1949, p. 1. Text: 
D.g S.P., March/April, p. 727. 


17-27 Syrian REcOGNITION. Granted as follows: Iraq, April 17; Egypt, Lebanon and 
Saudi Arabia, April 23; U. K. and U. S., April 27. N.Y.7., April 18, 1949, 
p. 7; April 24, p. 22; April 28, p. 17. 


18 IRELAND. Became a republic. N.Y.7., April 18, April 19, 1949, p. 1. 


21 Rep Cross CoNFERENCE. Opened at Geneva. L.T7., April 22, 1949, p. 3. To 
discuss revision of Red Cross conventions and to draft pact on civilians in 
wartime. D.S.B., April 24, pp. 522-523. 


22-27 British COMMONWEALTH CONFERENCE. Held in London. Text of policy declara- 
tion regarding India: N.Y.7., April 28, 1949, p. 2; L.7., April 28, p. 4. 


25 PRISONERS OF War. U. S. note called attention to fact that Russia had furnished 
to SCAP no records on Japanese prisoners. Text: D.S.B., May 15, 1949, pp. 
635-636. 


27 GERMAN OCCUPATION (Berlin Blockade). Russia agreed to lift blockade if 
Western Powers simultaneously removed counter-measures and scheduled a 
meeting of the Council of Foreign Ministers. N.Y.T., April 28, 1949, pp. 1, 7. 
Text of U. S. statement: N.Y.7., April 27, p. 14. 


29 GREAT BRITAIN—SWEDEN. Signed at London agreement supplementing monetary 
agreement of March 6, 1945. L.7., April 30, 1949, p. 3. 


UNITED NATIONS AND SPECIALIZED AGENCIES 


December, 1948 
11 I. L. O.—I. M. C. O. Governing Body of I. L. O. approved draft convention 
providing for mutual codperation and consultation. Text: U.N.Doc. E/1160. 


February, 1949 

1-March 25 TrusteesHip Councit. Adjourned March 25, to meet in June. Round- 
up of session: U.N.P.R. TR/274 and 275. Article: U.N.B., April 15, 1949, 
pp. 360-374. Disposition of agenda items: U.N.Doc. T/INF/10. 


7-March 18 Economic anp Sociat Councit. Held 8th session. Elected J. Thorn 
(New Zealand) chairman. N.Y.T., Feb. 8, 1949, p. 11. Agenda: U.N.Doce. 
E/1126. Delegations, representatives, ete.: U.N.Doc. E/INF/27/Rev. 1. 
Round-up of session: U.N.P.R. ECOSOC/460. Text of resolutions: U.N.Doce. 
E/1310; £.S8.C.0.R., 8th sess, Supp. No. 1. Disposition of agenda items: 
U.N.Doec. E/INF/28. 
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February, 1949 
9/16 U. N.—Korea (Soviet Zone). Applied for membership. N.Y.T7., Feb. 11, 1949, 
p- 5. Text: U.N.Doc. 8/1247. Security Council refused action on the appli- 
cation. U.N.B., March 1, p. 210. 


11/March 16 Securiry Councit (Berlin Currency). Committee of Experts, appointed 
to solve deadlock, filed report admitting failure. N.Y.T., Feb. 12, 1949, p. 3. 
Text: U.N.P.R. SC/908. Excerpts: D.g-S.P., May, pp. 749-782. Text of 
U. 8. statement: D.S.B., March 27, pp. 377-379. 


12-21 KorEAN Commission. Held 1st public meeting at Seoul, under chairmanship of 
P. Shaw (Australia). U.N.P.R. KOR/45. Members: U.N.B., Feb. 15, 1949, p. 
168. Asked Russian aid in establishing contacts with North Korea. N.Y.T., 
Feb. 22, p. 3. Text: U.N.P.R. KOR/47. 


13 U. N.—Nepau. Nepal applied for membership. Text: U.N.Docs. 8/1266 and 
A/824. 


15 CONVENTIONAL ARMAMENTS CoMMISSION. Resumed meetings for first time since 
Aug. 17 last. U.N.P.R. CA/55. 


16 W. H. O.—WirTHprawats. Director General announced that U.S.S.R., Ukraine 
and Byelorussia had withdrawn. N.Y.Z., Feb. 17, 1949, p. 3; D.S.B., Feb. 20, 
p. 228. 


18 Atomic ENERGY ComMMISSION. Met at Lake Success after 9 months’ suspension. 
N.Y.T., Feb. 19, 1949, p. 7. Representatives and advisers to Commission: 
U.N.Doc. AEC/INF/11/Rev. 1. 


24-April 13 Sxrcuriry Counci, (Palestine Question). Armistices were signed by 
Egypt and Israel at Rhodes, Feb. 24; Israel and Lebanon at Ras en Nagqoura, 
March 23; Israel and Trans-Jordan at Rhodes, April 3. Cease-fire agreement 
was signed by Israel and Syria, April 13. N.Y.T., Feb. 24, 1949, pp. 1, 7; 
March 24, p. 18; April 4, p. 1; April 14, p. 16. Texts of armistices: D.g S.P., 
May, pp. 798-809; U.N.Docs. S/1264/Corr. 1, 1296, 1302 and Corr. 1. Text 
of Israel-Syria declarations: U.N.Doc. 8/1308. 


28 I. C. J. Jules Basdevant (France) and J. Gustavo Guerrero (El Salvador) were 
elected President and Vice President for a 3-year term. U.N.B., March 15, 
1949, pp. 271-272. 


March, 1949 

1 I. B. R. D—Loan. Agreement signed in Washington providing a $16,000,000 
loan to Belgium. U.N.B., March 15, 1949, p. 285. Text: I.B.R.D. Loan 
Number 14BE. 


1 W. H. O.—Pan American Sanirary Burgav. As of this date the Bureau will 
serve as W.H.O.’s regional office for the Western Hemisphere, with head- 
quarters in Washington. U.N.P.R. H/350. 


1—April 14 INDONESIAN CoMMISSION. Sent reports to Security Council blaming 
Netherlands Government for political deadlock. N.Y¥.T7., March 2, 1949, p. 21. 
Texts: U.N.Docs. 8/1270 and Adds. 1-3. Talks between Dutch and Indo- 
nesian Republicans opened in Batavia April 14. N.Y.T., April 15, p. 2. 


4 U. N.—Israzt. Security Council approved membership application. N.Y.T., 
March 5, 1949, p. 1. 


. 
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March, 1949 


7 Security Councit. Adopted resolution concerning respective functions of the 
Council and the Trusteeship Council with regard to trusteeship system as 
applied to strategic areas. N.Y.T., March 8, 1949, p. 11. Text: U.N.Doce. 
8/1280; U.N.B., April 1, p. 345. 


8/April 8 I. C. J—LI£cHTENSTEIN. Liechtenstein inquired concerning conditions un- 
der which it may become a party to the Court. Text: U.N.Doc. S/1298. In- 
quiry referred to Security Council Committee of Experts. U.N.B., May 1, 
1949, p. 467. 


12-April 28 KasHmir CoMMISSION. Indian and Pakistani military leaders agreed 
March 12 on provisional truce line in Jammu and Kashmir. N.Y.T., March 
13, 1949, p. 49; U.N.P.R. KASH/49. Admiral C. W. Nimitz (U. S.) was 
named March 22 to supervise plebiscite. N.Y.T., March 23, p. 19. Czecho- 
slovakia named Ing O. Chyle as its representative on Commission. U.N.P.R. 
KASH/54. Final truce terms were handed April 28 to two governments. 
U.N.B., May 15, pp. 490-492. 


21-30 TRANSPORT AND COMMUNICATIONS CoMMISSION. Held 3d session at Lake Suc- 
cess. Text of report: U.N.Doc. E/CN.2/65/Rev. 1; E.S.C.O.R., 4th yr., 9th 
sess. Supp. No. 3. Article: U.N.B., April 15, 1949, pp. 399-402. 


21-April 4 Stratus or WoMEN Commission. Held 3d session at Beirut. Agenda: 
U.N.Doc. E/CN.6/89. Members: U.N.P.R. SOC/611. Text of report of ses- 
sion: U.N.Doc. E/1316. Article U.N.B., May 1, 1949, pp. 454—455. 


24 W. H. O.—Korean ReEpusiic. Membership application was announced. N.Y.T., 
March 25, 1949, p. 8. 


30-April 8 TIMBER CONFERENCE. Third International Timber and Forest Utilization 
Conference for Asia and the Pacific was held in Mysore, India, under auspices 
of F.A.O. JI.1.8. Nos. 3875/DC, p. 5 and 3879/GA, p. 5. 


April, 1949 

5-30 GENERAL ASSEMBLY. Opened 2d part of 3d session at Flushing Meadow. 
N.Y.T., April 6, 1949, pp. 1, 6. Annotated agenda: U.N.B., April 1, pp. 
340-344. Agenda: U.N.Doc. A/808; D.S.B., April 17, pp. 483-484. Adopted 
resolution April 14 urging moderation in use of veto in the Security Council 
and advance consultation among Big Five before major decisions. L.T., April 
16, p. 4; N.Y.T., April 15, p. 1. Text: p. 5; U.N.Doc. A/837. Adopted 
resolution April 25 concerning Russian refusal to permit Soviet wives of 
foreigners to leave U.S.S.R. WN.Y.T7., April 26, p. 1. Text: U.N.Doc. A/842. 
Adopted 3 resolutions on pacific settlement, including re-implementation of 
General Act of 1928. Texts: U.N.Doc. A/846. Adopted resolution concerning 
alleged denial of human rights in Bulgaria and Hungary, and recommending 
continuation of efforts by individual Member States to remedy situation. 
Voted to retain question on its agenda. N.Y.T., May 1, pp. 1, 30. Text: 
U.N.Doc. A/851; D.S.B., May 15, pp. 613-614. Status of agenda items as of 
April 30: U.N.Doc. A/850. 


8 U. N.—Vero. Russia’s 30th veto blocked Korean Republic’s membership. 
D.S.B., April 17, 1949, p. 492; N.Y.T., April 9, pp. 1, 6. 


8/11 TrapE AND Tarirrs CoNFERENCE. Third session of Contracting Parties to General 
Agreement on Tariffs and Trade and the 2d series of Tariff Negotiations 
opened at Annecy, France. N.Y.T., April 9, 1949, p. 5; April 12, p. 18; L.T., 

April 12, p. 3. Countries represented: D.S.B., April 24, pp. 520-521. 


: 
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April, 1949 

9 I. C. J. (Corfu Channel). Found Albania liable for damages in the loss of 2 
British destroyers on Oct. 22, 1946, and ruled British sweeping of Channel 
without permission a violation of Albanian sovereignty. N.Y.T., April 10, 
1949, pp. 1, 15; L.T., Apr. 11, p. 3. Partial text of judgment: U.N.B., May 
1, pp. 435-436. Text: 1.C.J. Reports, 1949, p. 4; this JouRNAL, p. 558. 


. C. J. (Injuries to U.N. Personnel). Rendered advisory opinion on right of 
U.N. to claim reparation for injuries to its agents in the performance of duty. 
N.Y.T., April 12, 1949, pp. 1, 9; L.7., April 12, p. 3. Text: I.C.J. Reports, 
1949, p. 174; this JOURNAL, p. 589. 


11-21 PopuLaTion ComMMIssion. Held 4th session at Geneva. Provisional agenda: 
U.N. Doc. E/CN.9/30. Article on session: U.N.P.R. SOC/628. Report on 
session: U.N.Doc. E/1313. 


12-20 INTERNATIONAL Law CoMMISSION. Opened Ist session at Lake Success. N.Y.T., 
April 13, 1949, p. 2. Seope of work: U.N.B., April 15, pp. 394-396. Elected 
M. O. Hudson (U. S.) chairman, V. M. Koretsky (U.S.S.R.) and Sir B. N. 
Rau (India) as Vice Chairmen. U.N.B., May 1, p. 456. Provisionally re- 
tained 14 topics for codification. List: U.N.P.R. L/53 and 54. 


MULTIPARTITE CONVENTIONS 


Ain SERVICES TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. Adherence: Finland. 
March 30, 1949. ICAO Doc. 5495/Add. 1. 


Air TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. Adherence: Finland. March 30, 
1949. ICAO Doc. 5495/Add. 1. 


AVIATION CONVENTION. Chicago, Dec. 7, 1944. Adherence: Finland. March 30, 1949. 
ICAO Doc. 5495/Add. 1. 


COUNTERFEITING CURRENCY. Geneva, April 20, 1929. Ratification deposited: Switzer- 
land. Dec. 30, 1948. T.I.A.R., Dec., 1948, p. 34. 


Economic Statistics. Protocol of Amendment. Paris, Dec. 9, 1948. 
Ratification deposited: France. Jan. 11, 1949. T.1.A.R., Jan., 1949, p. 30. 
Text, with Convention of Dec. 14, 1928: U.N.Doc. A/C.6/210. 

In force Dec. 9, 1948. T.J.A.R., Dec., 1948, p. 4. 


GENOCIDE. Paris, Dec. 11, 1948. Signature: El] Salvador. April 27, 1949. WN.Y.T., 
April 28, 1949, p. 11. 


I. C. J. Statute. Optional Clause. San Francisco, June 26, 1945. Ratification de- 
posited: France. March 1, 1949. T7.I.A.R., March, 1949, p. 2. 


I, L. O. Constitution. Instrument for Amendment of. Montreal, Oct. 9, 1946. Ratifica- 
tions deposited: Haiti, July 5, 1948; Luxembourg, Oct. 29, 1948. 7.J.A.R., Dee., 
1948, p. 26. 


I. M. C. O. Constitution. Geneva, March 6, 1948. Acceptances: Canada, Oct. 1948, 
U.N.P.R. IMCO/5; Great Britain, Feb. 14, 1949, U.N.B., April 15, 1949, p. 404. 


I. R. O. Constitution. Flushing Meadow, N. Y., Dec. 15, 1946. 
Ratification deposited: Switzerland. March 28, 1949. U.N.P.R. IRO/133. 
Signature: Italy. March 24, 1949. N.Y.T., March 25, 1949, p. 13. 


InTER-AMERICAN REcIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. Ratifica- 
tion deposited: Chile. Feb. 9, 1949. T7.I.A.R., March, 1949, p. 16. 
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Most-FAVORED-NATION TREATMENT (Germany). Geneva, Sept. 14, 1948. 
Ratification: India. Nov. 1, 1948. 
Signatures and Text: G.B.T.S. No. 17 (1949), Cmd. 7643. 


Narcotic Druas. Lake Success, Dec. 11, 1946. 
Acceptance deposited: Greece. Feb. 21, 1949. T.I.A.R., Feb., 1949, p. 8. 
Application to: Aden, Malta, Bahamas, Jamaica and St. Lucia. T.1.A.R., March, 
1949, p. 14. 


NortH ATLANTIC TREATY. Washington, April 4, 1949. 
Signatures: Belgium, Canada, Denmark, France, Iceland, Italy, Luxembourg, Nether- 
lands, Norway, Portugal, U. K., U.S. N.Y.T., April 5, 1949, p. 1. 
Text: N.Y.T., March 19, p. 2; D.S.B., March 20, pp. 339-342; G.B.M.S. No. 3 (1949), 
Cmd. 7657. 


NorTHWEST ATLANTIC FISHERIES. Washington, Feb. 8, 1949. Signatures and Text: 
G.B.M.S. No. 4 (1949), Cmd. 7658, pp. 10-17; D.g§ S.P., March/April, 1949, pp. 
711-716. 


PRIVILEGES AND IMMUNITIES, UNITED Nations. London, Feb. 13, 1946. Accession 
deposited: Luxembourg. Feb. 14, 1949. T7.J.A.R., Feb., 1949, p. 8. 


Pubic HEALTH OFFICE. Protocol. New York, July 22, 1946. Ratification deposited: 
Venezuela. March 7, 1949. 7.I.A.R., March, 1949, p. 12. 


Rupr AvutTuHority. London, April 28, 1949. Signatures: Belgium, France Luxem- 
bourg, Netherlands, U. K., U.S. WN.Y.7., April 29, 1949, p. 3; L.7., April 29, p. 3. 
Text: this JOURNAL, Supp., p. 140. 


Sarery aT Sea. London, June 10, 1948. Signatures and Text: Cong. Rec. (daily), 
April 20, 1949, pp. 4910-4912. 


TRADE AND TARIFFS. General Agreement. Geneva, Oct. 30, 1947. Accession: Chile. 
Feb. 14, 1949. D.S.B., March 20, 1949, pp. 363-364. 


TRADE AND TarRiFFs. Protocol. Geneva, Oct. 30, 1947. Acceptances deposited: Aus- 
tralia, Feb. 25, 1949; Burma, Feb. 15, 1949. U.N.Doc. GATT/CP/7/Add. 2-3. 


TRADE AND TarRiF¥rs. Protocol. Geneva, Sept. 14, 1948. Signature: Chile. Feb. 14, 
1949. D.S.B., March 20, 1949, p. 363. 


U.N. E. 8S. C. O. London, Nov. 16, 1945. Acceptances deposited: Iraq, Oct. 21, 1948, 
T.I.A.R., Dec., 1948, p. 28; Switzerland, Feb. 10, 1949, N.Y.7., Feb. 11, 1949, p. 5. 


W. H. O. Constitution. New York, July 22, 1946. Ratifications deposited: Costa Rica, 
March 22, 1949, N.Y.7., March 23, 1949, p. 20; Ecuador, March 2, 1949, U.N.P.R. 
H/355; Honduras, April 13, 1949, N.Y.T., April 14, 1949, p. 3; Uruguay, April 
22,.1949, U.N.P.R. H/381. 


Wages, Hours of Work AND MANNING (Sea). Seattle, June 29, 1946. Ratification: 
Australia. N.Y.7., Feb. 15, 1949, p. 12. 


Wuaina ConvENTION. Washington, Dec. 2, 1946. Signatures and Text: T.1.A.S. 
1849, 


WHEAT AGREEMENT. Washington, March 23, 1949. 
Signatures and Text: 81st Cong., Ist sess. Exec. M. 
Text: D.g- S.P., May, 1949, pp. 784-794; G.B.M.S. No. 6 (1949), Cmd. 7680. 
DororHy R. Dart 


JUDICIAL DECISIONS 


By W. BisHop, JR. 


Of the Board of Editors 


[With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
W. W. Cook Legal Research Endowment of the University of Michigan Law School.] 


THe Corru CHANNEL Case (Merits). I.C.J. Reports, 1949, p. 4. 
International Court of Justice, Judgment of April 9, 1949. 


International responsibility for explosion of mines in territorial waters. 
—Connivance with another State; evidence.—Minelaying by persons un- 
known.—Knowledge of minelaying by State party to proceedings: control 
of territory as ground for responsibility ; its influence on the choice of means 
of proof; indirect evidence, concordant inferences of fact.—Breach of obli- 
gations resulting from knowledge of minelaying, grounds for responsibility. 
—Court’s jurisdiction to assess amount of compensation; interpretation of 
Special Agreement; subsequent attitude of Parties. 

Right of passage of warships in time of peace through straits connecting 
two parts of the high seas.—International custom.—Straits in which right of 
passage exists—North Corfu Channel.—Innocent passage; purpose of pas- 
sage and manner of its execution —Production of documents at Court’s re- 
quest; refusal to produce; Article 49 of Statute of Court and Article 54 of 
Rules ——Minesweeping undertaken in territorial waters contrary to wish of 
territorial State; justification derived from theory of intervention and no- 
tion of self-help.—Vvolation of territorial sovereignty ; international respon- 
sibility; satisfaction in form of a declaration by the Court of violation of 
right. 


Present: Acting President GuERRERO; President BAaspEVANT; Judges AL- 
VAREZ, FaBeLA, HacKworTH, WINIARSKI, Zori¢éié, DE VisscHeEr, Sir 
Arnold McNair, Kuarestap, PasHa, Kryuov, Reap, Hsu Mo, 
AzeEvEDO; M. Eérr, Judge ad hoc. 


THE Court, 
composed as above, 
delivers the following judgment: 


By a Judgment delivered on March 25th, 1948 (I.C.J. Reports 1947- 
1948, p. 15), in the Corfu Channel case, in proceedings instituted on May 
22nd, 1947, by an application of the Government of the United Kingdom of 

1 This JOURNAL, Vol. 42 (1948), p. 690. 
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Great Britain and Northern Ireland against the Government of the People’s 
Republic of Albania, the Court gave its decision on the Preliminary Objec- 
tion filed on December 9th, 1947, by the latter Government. The Court 
rejected the Objection and decided that proceedings on the merits should 
continue, and fixed the time-limits for the filing of subsequent pleadings as 
follows: for the Counter-Memorial of Albania: June 15th, 1948; for the 
Reply of the United Kingdom: August 2nd, 1948; for the Rejoinder of 
Albania: September 20th, 1948. 

Immediately after the delivery of the judgment, the Court was notified 
by the Agents of the Parties of a Special Agreement, which is as follows: 
[Here follow terms of the questions agreed to be submitted to the Court 
(quoted below), and outline of proceedings preceding the decision. | 

The Parties’ submissions, as formulated by their Agents or Counsel at 
the end of the hearings on the 18th, 19th, 21st and 22nd January, 1949, are 
as follows: 


Question (1) of the Special Agreement. 
On behalf of the United Kingdom: 


The Government of the United Kingdom asks the Court in this case 
to adjudge and declare as follows: 


(1) That, on October 22nd, 1946, damage was caused to His Majesty’s 
ships Saumarez and Volage, which resulted in the death and in- 
juries of 44, and personal injuries to 42, British officers and men 
by a minefield of anchored automatic mines in the international 
highway of the Corfu Strait in an area south-west of the Bay of 
Saranda; 

That the aforesaid minefield was laid between May 15th and Oc- 
tober 22nd, 1946, by or with the connivance or knowledge of the 
Albanian Government; 

That (alternatively to 2) the Albanian Government knew that 
the said minefield was lying in a part of its territorial waters; 
That the Albanian Government did not notify the existence of 
these mines as required by the Hague Convention VIII of 1907 
in accordance with the general principles of international law 
and humanity ; 

That in addition, and as an aggravation of the conduct of Albania 
as set forth in Conclusions (3) and (4), the Albanian Govern- 
ment, or its agents, knowing that His Majesty’s ships were going 
to make the passage through the North Corfu swept channel, and 
being in a position to observe their approach, and having omitted, 
as alleged in paragraph 4 of these conclusions, to notify the ex- 
istence of the said mines, failed to warn His Majesty’s ships of 
the danger of the said mines of which the Albanian Government 
or its agents were well aware; 

That in addition, and as a further aggravation of the conduct of 
Albania as set forth in Conclusions (3), (4), and (5), the per- 
mission of the existence without notification of the minefield in 
the North Corfu Channel, being an international highway, was a 
violation of the right of innocent passage which exists in favour 
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of foreign vessels (whether warships or merchant ships) through 
such an international highway ; 
That the passage of His Majesty’s ships through the North Corfu 
Channel on October 22nd, 1946, was an exercise of the right of 
innocent passage, according to the law and practice of civilized 
nations; 
That even if, for any reason, it is held that conclusion (7) is not 
established, nevertheless, the Albanian Government is not 
thereby relieved of its international responsibility for the damage 
caused to the ships by reason of the existence of an unnotified 
minefield of which it had knowledge; 
That in the circumstances set forth in the Memorial as summar- 
ized in the preceding paragraphs of these Conclusions, the Alba- 
nian Government has committed a breach of its obligations under 
international law, and is internationally responsible to His 
Majesty’s Government in the United Kingdom for the deaths, in- 
juries and damage caused to His Majesty’s ships and personnel, 
as set out more particularly in paragraph 18 of the Memorial and 
the Annexes thereto; 
That the Albanian Government is under an obligation to the 
Government of the United Kingdom to make reparation in re- 
spect of the breach of its international obligations as aforesaid; 
That His Majesty’s Government in the United Kingdom has, as 
a result of the breach by the Albanian Government of its obliga- 
tions under international law, sustained the following damage: 
Damage to H.M.S. Sawmarez 
Damage to H.M.S. Volage 
Compensation for the pensions and other ex- 
penses incurred by the Government of the 
United Kingdom in respect of the deaths and 
injuries of naval personnel 


£875,000 


On behalf of the Albanian Government: 
[ Translation. | 


(1) 


(2) 
(3) 


Under the terms of the Special Agreement of March 25th, 1948, 
the following question has been submitted to the International 
Court of Justice: 

‘*Ts Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian 
waters and for the damage and loss of human life which resulted 
from them and is there any duty to pay compensation ?”’ 

The Court would not have jurisdiction, in virtue of this Special 
Agreement, to decide, if the case arose, on the claim for the 
assessment of the compensation set out in the submissions of the 
United Kingdom Government. 

It has not been proved that the mines which caused the accidents 
of October 22nd, 1946, were laid by Albania. 

It has not been proved that these mines were laid by a third 
Power on behalf of Albania. 


(4) It has not been proved that these mines were laid with the help 


or acquiescence of Albania. 
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(8) 

(9) 
(10) 
(11) 

| 


JUDICIAL DECISIONS 561 


(5) It has not been proved that Albania knew, before the incidents 
of October 22nd, 1946, that these mines were in her territorial 
waters. 

(6) Consequently, Albania cannot be declared responsible, under 
international law, for the explosions which occurred on October 
22nd, 1946, in Albanian waters, and for the damage and loss of 
human life which resulted from them. Albania owes no com- 
pensation to the United Kingdom Government. 


Question (2) of the Special Agreement. 
On behalf of the Albanian Government: 


[ Translation. ] 
(1) Under the terms of the Special Agreement concluded on March 
25th, 1948, the International Court of Justice has before it the 
following question: 


‘‘Has the United Kingdom under international law violated 
the sovereignty of the Albanian People’s Republic by reason 
of the acts of the Royal Navy in Albanian waters on the 22nd 
October and on the 12th and 13th November 1946, and is there 
any duty to give satisfaction?”’ 

The coastal State is entitled, in exceptional circumstances, to 
regulate the passage of foreign warships through its territorial 
waters. 

This rule is applicable to the North Corfu Channel. 

In October and November, 1946, there existed, in this area, ex- 
ceptional circumstances which gave the Albanian Government 
the right to require that foreign warships should obtain previous 
authorization before passing through its territorial waters. 

The passage of several British warships through Albanian terri- 
torial waters on October 22nd, 1946, without previous authoriza- 
tion, constituted a breach of international law. 

In any case that passage was not of an innocent character. 

The British naval authorities were not entitled to proceed, on 
November 12th and 13th, 1946, to sweep mines in Albanian terri- 
torial waters without the previous consent of the Albanian au- 
thorities. 

The Court should find that, on both these occasions, the Govern- 
ment of the United Kingdom of Great Britain and Northern 
Ireland committed a breach of the rules of international law 
and that the Albanian Government has a right to demand that 
it should give satisfaction therefor. 


On behalf of the United Kingdom Government: 


I ask the Court to decide that on neither head of the counterclaim 
has Albania made out her case, and that there is no ground for the 
Court to award nominal damages of one farthing or one france. 


By the first part of the Special Agreement, the following question is 
submitted to the Court: 


: (1) Is Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian waters 


(2) 
(3) 
(4) 
(6) 
(7) 
| (8) 
| 
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and for the damage and loss of human life which resulted from them 
and is there any duty to pay compensation ? 

On October 22nd, 1946, a squadron of British warships, the cruisers 
Mauritius and Leander and the destroyers Saumarez and Volage, left the 
port of Corfu and proceeded northward through a channel previously 
swept for mines in the North Corfu Strait. The cruiser Mauritius was 
leading, followed by the destroyer Sawmarez; at a certain distance there- 
after came the cruiser Leander followed by the destroyer Volage. Outside 
the Bay of Saranda, Sawmarez struck a mine and was heavily damaged. 
Volage was ordered to give her assistance and to take her in tow. Whilst 
towing the damaged ship, Volage struck a mine and was much damaged. 
Nevertheless, she succeeded in towing the other ship back to Corfu. 

Three weeks later, on November 13th, the North Corfu Channel was 
swept by British minesweepers and twenty-two moored mines were cut. 
Two mines were taken to Malta for expert examination. During the mine- 
sweeping operation it was thought that the mines were of the German GR 
type, but it was subsequently established that they were of the German 
GY type. 

The Court will consider first whether the two explosions that occurred 
on October 22nd, 1946, were caused by mines belonging to the minefield 
discovered on November 13th. 

It was pointed out on behalf of the United Kingdom Government that 
this minefield had been recently laid. This was disputed in the Albanian 
pleadings but was no longer disputed during the hearing. One of the 
Albanian Counsel expressly recognized that the minefield had been re- 
cently laid, and the other Counsel subsequently made a similar declara- 
tion. It was further asserted on behalf of the Albanian Government that 
the minefield must have been laid after October 22nd; this would make 
it impossible at the same time to maintain that the minefield was old. The 
documents produced by the United Kingdom Government and the state- 
ments made by the Court’s Experts and based on these documents show 
that the minefield had been recently laid. This is now established. 

The United Kingdom Government contended that the mines which 
struck the two ships on October 22nd were part of this minefield. 

This was contested by the Albanian Government, which argued that 
these mines may have been floating mines, coming from old minefields in 
the vicinity, or magnetic ground mines, magnetic moored mines, or Ger- 
man GR mines. It was also contested by them that the explosions oc- 
curred in the previously swept channel at the place where the minefield 
was discovered. The Albanian Government also contended that the mine- 
field was laid after October 22nd, between that date and the minesweeping 
operation on 12-13th November. 

On the evidence produced, the Court finds that the following facts are 
established : 
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In October, 1944, the North Corfu Channel was swept by the British 
Navy and no mines were found in the channel thus swept, whereupon the 
existence of a safe route through the Channel was announced in November 
1944. In January and February, 1945, the Channel was check-swept by 
the British Navy with negative results. That the British Admiralty must 
have considered the Channel to be a safe route for navigation is shown 
by the fact that on May 15th, 1946, it sent two British cruisers and on 
October 22nd a squadron through the Channel without any special meas- 
ures of precaution against danger from moored mines. It was in this 
swept channel that the minefield was discovered on November 13th, 1946. 

It is further proved by evidence produced by the United Kingdom 
Government that the mining of Sawmarez and Volage occurred in Albanian 
territorial waters, just at the place in the swept channel where the mine- 
field was found, as indicated on the chart forming Annex 9 to the United 
Kingdom Memorial. This is confirmed by the Court’s Experts, who con- 
sider it to be free from any doubt that the two ships were mined in ap- 
proximately the position indicated on this chart. 

It is established by the evidence of witnesses that the minefield con- 
sisted of moored contact mines of the German GY type. It is further 
shown by the nature of the damage sustained by the two ships, and con- 
firmed by witnesses and experts, that it could not have been caused by 
floating mines, magnetic ground mines, magnetic moored mines, or Ger- 
man GR mines. The experts of the Court have stated that the nature of 
the damage excludes the faintest possibility of its cause being a floating 
mine; nor could it have been caused by a ground mine. They also ex- 
pressed the view that the damage must have been caused by the explosion 
of moored contact mines, each having a charge of approximately 600 lbs. 
of explosives, and that the two ships struck mines of the same type as 
those which were swept on November 13th, 1946. 

The Albanian Government put forward a suggestion that the minefield 
discovered on November 13th may have been laid after October 22nd, so 
that the explosions that occurred on this latter date would not have been 
caused by mines from the field in question. But it brought no evidence 
in support of this supposition. As it has been established that the ex- 
plosions could only have been due to moored mines having an explosive 
charge similar to that contained in GY mines, there would, if the Albanian 
contention were true, have been at least two mines of this nature in the 
channel outside the Bay of Saranda, in spite of the sweep in October 
1944 and the check-sweeps in January and February 1945; and these 
mines would have been struck by the two vessels at points fairly close to 
one another on October 22nd, 1946. Such a supposition is too improbable 
to be accepted. 

The Court consequently finds that the following facts are established. 
The two ships were mined in Albanian territorial waters in a previously 
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swept and check-swept channel just at the place where a newly laid mine- 
field consisting of moored contact German GY mines was discovered three 
weeks later. The damage sustained by the ships was inconsistent with 
damage which could have been caused by floating mines, magnetic ground 
mines, magnetic moored mines, or German GR mines, but its nature and 
extent were such as would be caused by mines of the type found in the 
minefield. In such circumstances the Court arrives at the conclusion that 
the explosions were due to mines belonging to that minefield. 

Such are the facts upon which the Court must, in order to reply to the 
first question of the Special Agreement, give judgment as to Albania’s 
responsibility for the explosions on October 22nd, 1946, and for the dam- 
age and loss of human life which resulted, and for the compensation, if 
any, due in respect of such damage and loss. 

To begin with, the foundation for Albania’s responsibility, as alleged 
by the United Kingdom, must be considered. On this subject, the main 
position of the United Kingdom is to be found in its submission No. 2: 
that the minefield which caused the explosions was laid between May 15th, 
1946, and October 22nd, 1946, by or with the connivance or knowledge of the 
Albanian Government. 

The Court considered first the various grounds for responsibility alleged 
in this submission. 

In fact, although the United Kingdom Government never abandoned 
its contention that Albania herself laid the mines, very little attempt was 
made by the Government to demonstrate this point. In the written 
Reply, the United Kingdom Government takes note of the Albanian Gov- 
ernment’s formal statement that it did not lay the mines, and was not 
in a position to do so, as Albania possessed no navy; and that, on the 
whole Albanian littoral, the Albanian authorities only had a few launches 
and motor boats. In the light of these statements, the Albanian Gov- 
ernment was called upon, in the Reply, to disclose the circumstances in 
which two Yugoslav war vessels, the Mljet and the Meljine, carrying 
contact mines of the GY type, sailed southward from the port of Sibenik 
on or about October 18th, and proceeded to the Corfu Channel. The 
United Kingdom Government, having thus indicated the argument upon 
which it was thenceforth to concentrate, stated that it proposed to show 
that the said warships, with the knowledge and connivance of the Albanian 
Government, laid mines in the Corfu Channel just before October 22nd, 
1946. The facts were presented in the same light and in the same language 
in the oral reply by Counsel for the United Kingdom Government at the 
sittings on January 17th and 18th, 1949. 

Although the suggestion that the minefield was laid by Albania was re- 
peated in the United Kingdom statement in Court on January 18th, 1949, 
and in the final submissions read in Court on the same day, this sugges- 
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tion was in fact hardly put forward at that time except pro memoria, and 
no evidence in support was furnished. 

In these circumstances, the Court need pay no further attention to this 
matter. 

The Court now comes to the second alternative argument of the United 
Kingdom Government, namely, that the minefield was laid with the con- 
nivance of the Albanian Government. According to this argument, the 
minelaying operation was carried out by two Yugoslav warships at a date 
prior to October 22nd, but very near that date. This would imply collu- 
sion between the Albanian and the Yugoslav Governments, consisting either 
of a request by the Albanian Government to the Yugoslav Government for 
assistance, or of acquiescence by the Albanian authorities in the laying of 
the mines. 

In proof of this collusion, the United Kingdom Government relied on the 
evidence of Lieutenant-Commander Kovacic, as shown in his affidavit of 
October 4th, 1948, and in his statements in Court at the public sittings 
on November 24th, 25th, 26th and 27th, 1948. The Court gave much at- 
tention to this evidence and to the documentary information supplied by 
the Parties. It supplemented and checked all this information by sending 
two experts appointed by it to Sibenik: Commodore S. A. Forshell and 
Lieutenant-Commander S. J. W. Elfferich. 

Without deciding as to the personal sincerity of the witness Kovacic, 
or the truth of what he said, the Court finds that the facts stated by the 
witness from his personal knowledge are not sufficient to prove what the 
United Kingdom Government considered them to prove. His allegations 
that he saw mines being loaded upon two Yugoslav minesweepers at Sibenik 
and that these two vessels departed from Sibenik about October 18th 
and returned a few days after the occurence of the explosions do not suffice 
to constitute decisive legal proof that the mines were laid by these two 
vessels in Albanian waters off Saranda. The statements attributed by the 
witness Kovacie to third parties, of which the Court has received no per- 
sonal and direct confirmation, can be regarded only as allegations falling 
short of conclusive evidence. A charge of such exceptional gravity against 
a State would require a degree of certainty that has not been reached here. 

Apart from Kovacic’s evidence, the United Kingdom Government en- 
deavoured to prove collusion between Albania and Yugoslavia by certain 
presumptions of fact, or circumstantial evidence, such as the possession, 
at that time, by Yugoslavia, and by no other neighbouring State, of GY 
mines, and by the bond of close political and military alliance between 
Albania and Yugoslavia, resulting from the Treaty of friendship and mu- 
tual assistance signed by those two States on July 9th, 1946. 

The Court considers that, even in so far as these facts are established, 
they lead to no firm conclusion. It has not been legally established that 
Yugoslavia possessed any GY mines, and the origin of the mines laid in 
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Albanian territorial waters remains a matter of conjecture. It is clear 
that the existence of a treaty, such as that of July 9th, 1946, however close 
may be the bonds uniting its signatories, in no way leads to the conclusion 
that they participated in a criminal act. 

On its side, the Yugoslav Government, although not a party to the pro- 
ceedings, authorized the Albanian Government to produce certain Yugoslav 
documents, for the purpose of refuting the United Kingdom contention 
that the mines had been laid by two ships of the Yugoslav Navy. As 
the Court was anxious for full light to be thrown on the facts alleged, it 
did not refuse to receive these documents. But Yugoslavia’s absence from 
the proceedings meant that these documents could only be admitted as 
evidence subject to reserves, and the Court finds it unnecessary to express 
an opinion upon their probative value. 

The Court need not dwell on the assertion of one of the Counsel for the 
Albanian Government that the minefield might have been laid by the Greek 
Government. It is enough to say that this was a mere conjecture which, 
as Counsel himself admitted, was based on no proof. 

In the light of the information now available to the Court, the authors 
of the minelaying remain unknown. In any case, the task of the Court, 
as defined by the Special Agreement, is to decide whether Albania is re- 
sponsible, under international law, for the explosions which occurred on 
October 22nd, 1946, and to give judgment as to the compensation, if any. 

Finally, the United Kingdom Government put forward the argument 
that, whoever the authors of the minelaying were, it could not have been 
done without the Albanian Government’s knowledge. 

It is clear that knowledge of the minelaying cannot be imputed to the 
Albanian Government by reason merely of the fact that a minefield dis- 
covered in Albanian territorial waters caused the explosions of which the 
British warships were the victims. It is true, as international practice 
shows, that a State on whose territory or in whose waters an act contrary 
to international law has occurred, may be called upon to give an explana- 
tion. It is also true that that State cannot evade such a request by limit- 
ing itself to a reply that it is ignorant of the circumstances of the act and 
of its authors. The State may, up to a certain point, be bound to supply 
particulars of the use made by it of the means of information and inquiry 
at its disposal. But it cannot be concluded from the mere fact of the con- 
trol exercised by a State over its territory and waters that that State neces- 
sarily knew, or ought to have known, of any unlawful act perpetrated 
therein, nor yet that it necessarily knew, or should have known, the au- 
thors. This fact, by itself and apart from other circumstances, neither 
involves prima facie responsibility nor shifts the burden of proof. 

On the other hand, the fact of this exclusive territorial control exercised 
by a State within its frontiers has a bearing upon the methods of proof 
available to establish the knowledge of that State as to such events. By 
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reason of this exclusive control, the other State, the victim of a breach of 
international law, is often unable to furnish direct proof of facts giving 
rise to responsibility. Such a State should be allowed a more liberal re- 
course to inferences of fact and circumstantial evidence. This indirect 
evidence is admitted in all systems of law, and its use is recognized by 
international decisions. It must be regarded as of special weight when 
it is based on a series of facts linked together and leading logically to a 
single conclusion. 

The Court must examine therefore whether it has been established by 
means of indirect evidence that Albania has knowledge of minelaying in 
her territorial waters independently of any connivance on her part in this 
operation. The proof may be drawn from inferences of fact, provided 
that they leave no room for reasonable doubt. The elements of fact on 
which these inferences can be based may differ from those which are 
relevant to the question of connivance. 

In the present case, two series of facts, which corroborate one another, 
have to be considered : the first relates to Albania’s attitude before and after 
the disaster of October 22nd, 1946; the other concerns the feasibility of 
observing minelaying from the Albanian coast. 


1. It is clearly established that the Albanian Government constantly 
kept a close watch over the waters of the North Corfu Channel, at any rate 
after May 1946. This vigilance is proved by the declaration of the Al- 
banian Delegate in the Security Council on February 19th, 1947 (Official 
Records of the Security Council, Second Year, No. 16, p. 328), and espe- 
cially by the diplomatic notes of the Albanian Government concerning the 
passage of foreign ships through its territorial waters. This vigilance 
sometimes went so far as to involve the use of force: for example the gun- 
fire in the direction of the British cruisers Orion and Superb on May 15th, 
1946, and the shots fired at the U.N.R.R.A. tug and barges on October 29th, 
1946, as established by the affidavit of Enrico Bargellini, which was not 
seriously contested. 

The Albanian Government’s notes are all evidence of its intention to 
keep a jealous watch on its territorial waters. The note verbale addressed 
to the United Kingdom on May 21st, 1946, reveals the existence of a 
‘General Order,’’ in execution of which the Coastal Commander gave the 
order to fire in the direction of the British cruisers. This same note 
formulates a demand that ‘‘permission’’ shall be given, by the Albanian 
authorities, for passage through territorial waters. The insistence on 
‘‘formalities’’? and ‘‘permission’’ by Albania is repeated in the Albanian 
note of June 19th. 

As the Parties agree that the minefield had been recently laid, it must 
be concluded that the operation was carried out during the period of close 
watch by the Albanian authorities in this sector. This conclusion renders 
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the Albanian Government’s assertion of ignorance a priori somewhat im- 
probable. 

The Court also noted the reply of Captain Ali Shtino to a question put 
by it; this reply shows that the witness, who had been called on to replace 
the Coastal Defence Commander for a period of thirteen to fifteen days, 
immediately before the events of October 22nd, had received the follow- 
ing order: ‘‘That the look-out posts must inform me of every movement 
[in the Corfu Channel}, and that no action would be taken on our part.’’ 

The telegrams sent by the Albanian Government on November 13th and 
November 27th, 1946, to the Secretary-General of the United Nations, at a 
time when that Government was fully aware of the discovery of the mine- 
field in Albanian territorial waters, are especially significant of the measures 
taken by the Albanian Government. In the first telegram, that Gov- 
ernment raised the strongest protest against the movements and activity 
of British naval units in its territorial waters on November 12th and 13th, 
1946, without even mentioning the existence of a minefield in these waters. 
In the second, it repeats its accusations against the United Kingdom, 
without in any way protesting against the laying of this minefield which, 
if effected without Albania’s consent, constituted a very serious violation 
of her sovereignty. 

Another indication of the Albanian Government’s knowledge consists in 
the fact that that Government did not notify the presence of mines in its 
waters, at the moment when it must have known this, at the latest after 
the sweep on November 13th, and further, whereas the Greek Government 
immediately appointed a Commission to inquire into the events of October 
22nd, the Albanian Government took no decision of such a nature, nor did 
it proceed to the judicial investigation incumbent, in such a ease, on the 
territorial sovereign. 

This attitude does not seem reconcilable with the alleged ignorance of 
the Albanian authorities that the minefield had been laid in Albanian 
territorial waters. It could be explained if the Albanian Government, 
while knowing of the minelaying, desired the circumstances of the opera- 
tion to remain secret. 

2. As regards the possibility of observing minelaying from the Albanian 
coast, the Court regards the following facts, relating to the technical con- 
ditions of a secret minelaying and to the Albanian surveillance, as particu- 
larly important. 

The Bay of Saranda and the channel used by shipping through the 
Strait are, from their geographical configuration, easily watched; the en- 
trance of the bay is dominated by heights offering excellent observation 
points, both over the bay and over the Strait ; whilst the channel throughout 
is close to the Albanian coast. The laying of a minefield in these waters 
could hardly fail to have been observed by the Albanian coastal defences. 
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On this subject, it must first be said that the minelaying operation itself 
must have required a certain time. The method adopted required, accord- 
ing to the Experts of the Court, the methodical and well thought-out laying 
of two rows of mines that had clearly a combined offensive and defen- 
sive purpose: offensive, to prevent the passage, through the Channel, of 
vessels drawing ten feet of water or more; defensive, to prevent vessels 
of the same draught from entering the Bay of Saranda. The report of the 
Experts reckons the time that the minelayers would have been in the waters, 
between Cape Kiephali and St. George’s Monastery, at between two and two 
and a half hours. This is sufficient time to attract the attention of the obser- 
vation posts, placed, as the Albanian Government stated, at Cape Kiephali 
and St. George’s Monastery. 

The facilities for observation from the coast are confirmed by the two 
following circumstances: the distance of the nearest mine from the coast 
was only 500 metres; the minelayers must have passed at not more than 
about 500 metres from the coast between Denta Point and St. George’s 
Monastery. 

Being anxious to obtain any technical information that might guide it 
in its search for the truth, the Court submitted the following question to 
the Experts ? appointed by it: 

On the assumption that the mines discovered on November 13th, 
1946, were laid at some date within the few preceding months, who- 
ever may have laid them, you are requested to examine the informa- 
tion available regarding (a) the number and the nature of the mines, 
(b) the means for laying them, and (c) the time required to do so, 
having regard to the different states of the sea, the conditions of the 
locality, and the different weather conditions, and to ascertain whether 


it is possible in that way to draw any conclusions, and, if so, what 
conclusions, in regard to: 


(1) the means employed for laying the minefield discovered on No- 
vember 13th, 1946, and 

(2) the possibility of mooring those mines with those means without 
the Albanian authorities being aware of it, having regard to the extent 
of the measures of vigilance existing in the Saranda region. 


As the first Report submitted by the Experts* did not seem entirely 
conclusive, the Court, by a decision of January 17th, 1949, asked the Ex- 
perts to go to Saranda and to verify, complete and, if necessary, modify 
their answers. In this way, observations were made and various experi- 
ments carried out on the spot, in the presence of the experts of the Parties 
and of Albanian officials, with a view to estimating the possibility of the 
minelaying having been observed by the Albanian look-out posts. On this 
subject reference must be made to a test of visibility by night, carried out 
on the evening of January 28th, 1949, at St. George’s Monastery. A motor 


2 Appointed by Order of Dec. 17, 1948. 
3 Dated Jan. 8, 1949. Annex 2 of Judgment, p. 142 (not printed here). 
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ship, 27 metres long, and with no bridge, wheel-house, or funnel, and very 
low on the water, was used. The ship was completely blacked out, and on 
a moonless night, i.e., under the most favourable conditions for avoiding 
discovery, it was clearly seen and heard from St. George’s Monastery. 
The noise of the motor was heard at a distance of 1,800 metres, and the 
ship itself was sighted at 670 metres and remained visible up to about 
1,900 metres. 

The Experts’ Report on this visit * stated that : 

The Experts consider it to be indisputable that if a normal look-out 
was kept at Cape Kiephali, Denta Point, and St. George’s Monastery, 
and if the look-outs were equipped with binoculars as has been stated, 
under normal weather conditions for this area, the minelaying opera- 
tions shown in Annex 9 to the United Kingdom Memorial must have 
been noticed by these coastguards. 

The Court cannot fail to give great weight to the opinion of the Experts 
who examined the locality in a manner giving every guarantee of correct 
and impartial information. Apart from the existence of a look-out post 
at Cape Denta, which has not been proved, the Court, basing itself on the 
declarations of the Albanian Government that look-out posts were stationed 
at Cape Kiephali and St. George’s Monastery, refers to the following con- 
clusions in the Experts’ Report: (1) that in the case of minelaying from 
the North towards the South, the minelayers would have been seen from 
Cape Kiephali; (2) in the case of minelaying from the South, the mine- 
layers would have been seen from Cape Kiephali and St. George’s Mon- 
astery. 

From all the facts and observations mentioned above, the Court draws 
the conclusion that the laying of the minefield which caused the explosions 
on October 22nd, 1946, could not have been accomplished without the 
knowledge of the Albanian Government. 

The obligations resulting for Albania from this knowledge are not dis- 
puted between the Parties. Counsel for the Albanian Government ex- 
pressly recognized that [translation] ‘‘if Albania had been informed of 
the operation before the incidents of October 22nd, and in time to warn 
the British vessels and shipping in general of the existence of mines in the 
Corfu Channel, her responsibility would be involved. . . .’’ 

The obligations incumbent upon the Albanian authorities consisted in 
notifying, for the benefit of shipping in general, the existence of a mine- 
field in Albanian territorial waters and in warning the approaching Brit- 
ish warships of the imminent danger to which the minefield exposed them. 
Such obligations are based, not on the Hague Convention of 1907, No. VIII, 
which is applicable in time of war, but on certain general and well-recog- 
nized principles, namely: elementary considerations of humanity, even 
more exacting in peace than in war; the principle of the freedom of mari- 


* Dated Feb. 8, 1949. Annex 2 of Judgment, p. 152 (not printed here). 
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time communication; and every State’s obligation not to allow knowingly 
its territory to be used for acts contrary to the rights of other States. 

In fact, Albania neither notified the existence of the minefield, nor 
warned the British warships of the danger they were approaching. 

But Albania’s obligation to notify shipping of the existence of mines in 
her waters depends on her having obtained knowledge of that fact in suffi- 
cient time before October 22nd; and the duty of the Albanian coastal 
authorities to warn the British ships depends on the time that elapsed 
between the moment that these ships were reported and the moment of 
the first explosion. 

On this subject, the Court makes the following observations. As has 
already been stated, the Parties agree that the mines were recently laid. 
It must be concluded that the minelaying, whatever may have been its 
exact date, was done at a time when there was a close Albanian surveil- 
lance over the Strait. If it be supposed that it took place at the last pos- 
sible moment, 7.e., in the night of October 21st-22nd, the only conclusion 
to be drawn would be that a general notification to the shipping of all 
States before the time of the explosions would have been difficult, perhaps 
even impossible. But this would certainly not have prevented the Al- 
banian authorities from taking, as they should have done, all necessary 
steps immediately to warn ships near the danger zone, more especially 
those that were approaching that zone. When on October 22nd about 
13.00 hours the British warships were reported by the look-out post at 
St. George’s Monastery to the Commander of the Coastal Defences as ap- 
proaching Cape Long, it was perfectly possible for the Albanian authori- 
ties to use the interval of almost two hours that elapsed before the explosion 
affecting Sawmarez (14.53 hours or 14.55 hours) to warn the vessels of the 
danger into which they were running. 

In fact, nothing was attempted by the Albanian authorities to prevent 
the disaster. These grave omissions involve the international responsi- 
bility of Albania. 

The Court therefore reaches the conclusion that Albania is responsible 
under international law for the explosions which occurred on October 22nd, 
1946, in Albanian waters, and for the damage and loss of human life which 
resulted from them, and that there is a duty upon Albania to pay compen- 
sation to the United Kingdom. 

In the final submissions contained in its oral reply, the United Kingdom 
Government asked the Court to give judgment that, as a result of the breach 
by the Albanian Government of its obligations under international law, it 
had sustained damages amounting to £875,000. 

In the last oral statement submitted in its name, the Albanian Govern- 
ment, for the first time, asserted that the Court would not have jurisdiction, 
in virtue of the Special Agreement, to assess the amount of compensation. 
No reason was given in support of this new assertion, and the United King- 
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dom Agent did not ask leave to reply. The question of the Court’s juris- 
diction was not argued between the Parties. 

In the first question of the Special Agreement the Court is asked: 

(i) Is Albania under international law responsible for the explo- 
sions and for the damage and loss of human life which resulted from 
them, and 

(ii) is there any duty to pay compensation ? 

This text gives rise to certain doubts. If point (i) is answered in the 
affirmative, it follows from the establishment of responsibility that com- 
pensation is due, and it would be superfluous to add point (ii) unless the 
Parties had something else in mind than a mere declaration by the Court 
that compensation is due. It would indeed be incompatible with the gen- 
erally accepted rules of interpretation to admit that a provision of this 
sort occurring in a special agreement should be devoid of purport or 
effect. In this connexion, the Court refers to the views expressed by the 
Permanent Court of International Justice with regard to similar questions 
of interpretation. In Advisory Opinion No. 13 of July 23rd, 1926, that 
Court said (Series B., No. 13, p. 19) : ‘‘But, so far as concerns the specific 
question of competence now pending, it may suffice to observe that the 
Court, in determining the nature and scope of a measure, must look to its 
practical effect rather than to the predominant motive that may be con- 
jectured to have inspired it.’’ In its Order of August 19th, 1929, in the 
Free Zones case, the Court said (Series A., No. 22, p. 13): ‘‘in case of 
doubt, the clauses of a special agreement by which a dispute is referred to 
the Court must, if it does not involve doing violence to their terms, be con- 
strued in a manner enabling the clauses themselves to have appropriate 
effects.’’ 

The Court thinks it necessary to refer to the different stages of the pro- 
cedure. In its Resolution of April 9th, 1947, the Security Council recom- 
mended that the two Governments should immediately refer ‘‘the dispute’’ 
to the Court. This Resolution had without doubt for its aim the final 
adjustment of the whole dispute. In pursuance of the Resolution, the 
Government of the United Kingdom filed an Application in which the 
Court was asked, infer alia, to ‘‘determine the reparation or compensa- 
tion,’’ and in its Memorial that Government stated the various sums 
claimed. The Albanian Government thereupon submitted a Preliminary 
Objection, which was rejected by the Court by its Judgment of March 
25th, 1948. Immediately after this Judgment was delivered, the Agents 
of the Parties notified the Court of the conclusion of a Special Agreement. 
Commenting upon this step taken by the Parties, the Agent of the Albanian 
Government said that in the circumstances of the present case a special 
agreement on which ‘‘the whole procedure’’ should be based was essential. 
He further said [translation] : ‘* As I have stated on several occasions, it has 
always been the intention of the Albanian Government to respect the deci- 
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sion taken by the Security Council on April 9th, 1947, in virtue of which 
the present Special Agreement is submitted to the International Court of 
Justice.’’ 

Neither the Albanian nor the United Kingdom Agent suggested in any 
way that the Special Agreement had limited the competence of the Court in 
this matter to a decision merely upon the principle of compensation or that 
the United Kingdom Government had abandoned an important part of its 
original claim. The main object both Parties had in mind when they con- 
cluded the Special Agreement was to establish a complete equality between 
them by replacing the original procedure based on a unilateral Application 
by a procedure based on a Special Agreement. There is no suggestion that 
this change as to procedure was intended to involve any change with regard 
to the merits of the British claim as originally presented in the Application 
and Memorial. Accordingly, the Court, after consulting the Parties, in its 
Order of March 26th, 1948, maintained the United Kingdom’s Memorial, 
filed previously, ‘‘with statements and submissions.’’ These submissions 
included the claim for a fixed sum of compensation. 

The subsequent attitude of the Parties shows that it was not their inten- 
tion, by entering into the Special Agreement, to preclude the Court from 
fixing the amount of the compensation. In its Reply (paragraph 71) the 
United Kingdom Government maintained the submissions contained in 
paragraph 96 of its Memorial, including the claim for a fixed amount of 
reparation. This claim was expressly repeated in the final United Kingdom 
submissions. In paragraph 52 of its Counter-Memorial, the Albanian Gov- 
ernment stated that it had no knowledge of the loss of human life and 
damage to ships, but it did not contest the Court’s competence to decide 
this question. In the Rejoinder, paragraph 96, that Government declared 
that, owing to its claim for the dismissal of the case, it was unnecessary for 
it to examine the United Kingdom’s claim for reparation. [Translation] 
“‘It reserves the right if need be, to discuss this point which should obvi- 
ously form the subject of an expert opinion.’’ Having regard to what is 
said above as to the previous attitude of that Government, this statement 
must be considered as an implied acceptance of the Court’s jurisdiction to 
decide this question. 

It may be asked why the Parties, when drafting the Special Agreement, 
did not expressly ask the Court to assess the amount of the damage, but 
used the words: ‘‘and is there any duty to pay compensation?’’ It seems 
probable that the explanation is to be found in the similarity between this 
clause and the corresponding clause in the second part of the Special Agree- 
ment: ‘‘and is there any duty to give satisfaction?’ 

The Albanian Government has not disputed the competence of the Court 
to decide what kind of satisfaction is due under this part of the Agreement. 
The case was argued on behalf of both Parties on the basis that this ques- 
tion should be decided by the Court. In the written pleadings, the Alba- 
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nian Government contended that it was entitled to apologies. During the 
oral proceedings, Counsel for Albania discussed the question whether a 
pecuniary satisfaction was due. As no damage was caused, he did not 
claim any sum of money. He concluded [translation] : ‘‘What we desire 
is the declaration of the Court from a legal point of view. .. .”’ 

If, however, the Court is competent to decide what kind of satisfaction 
is due to Albania under the second part of the Special Agreement, it is 
difficult to see why it should lack competence to decide the amount of com- 
pensation which is due to the United Kingdom under the first part. The 
clauses used in the Special Agreement are parallel. It cannot be supposed 
that the Parties, while drafting these clauses in the same form, intended to 
give them opposite meanings—the one as giving the Court jurisdiction, the 
other as denying such jurisdiction. 

As has been said above, the Security Council, in its Resolution of April 
9th, 1947, undoubtedly intended that the whole dispute should be decided 
by the Court. If, however, the Court should limit itself to saying that there 
is a duty to pay compensation without deciding what amount of compen- 
sation is due, the dispute would not be finally decided. An important part 
of it would remain unsettled. As both Parties have repeatedly declared 
that they accept the Resolution of the Security Council, such a result would 
not conform with their declarations. It would not give full effect to the 
Resolution, but would leave open the possibility of a further dispute. 

For the foregoing reasons, the Court has arrived at the conclusion that it 
has jurisdiction to assess the amount of the compensation. This cannot, 
however, be done in the present Judgment. The Albanian Government 
has not yet stated which items, if any, of the various sums claimed it con- 
tests, and the United Kingdom Government has not submitted its evidence 
with regard to them. 

The Court therefore considers that further proceedings on this subject 
are necessary ; the order and time-limits of these proceedings will be fixed 
by the Order of this date.® 

In the second part of the Special Agreement, the following question is 
submitted to the Court: 

(2) Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts of 
the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satis- 
faction ? 

The Court will first consider whether the sovereignty of Albania was 
violated by reason of the acts of the British Navy in Albanian waters on 
October 22nd, 1946. 

On May 15th, 1946, the British cruisers Orion and Superb, while passing 
southward through the North Corfu Channel, were fired at by an Albanian 


5 Order of April 9, 1949. I.C.J. Reports, 1949, p. 171. 
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battery in the vicinity of Saranda. It appears from the report of the com- 
manding naval officer dated May 29th, 1946, that the firing started when 
the ships had already passed the battery and were moving away from it; 
that from 12 to 20 rounds were fired; that the firing lasted 12 minutes and 
ceased only when the ships were out of range; but that the ships were not 
hit although there were a number of ‘‘shorts’’ and of ‘‘overs.’’ An Alba- 
nian note of May 21st states that the Coastal Commander ordered a few 
shots to be fired in the direction of the ships ‘‘in accordance with a General 
Order founded on international law.’’ 

The United Kingdom Government at once protested to the Albanian Gov- 
ernment, stating that innocent passage through straits is a right recognized 
by international law. There ensued a diplomatic correspondence in which 
the Albanian Government asserted that foreign warships and merchant 
vessels had no right to pass through Albanian territorial waters without 
prior notification to, and the permission of, the Albanian authorities. This 
view was put into effect by a communication of the Albanian Chief of Staff, 
dated May 17th, 1946, which purported to subject the passage of foreign 
warships and merchant vessels in Albanian territorial waters to previous 
notification to and authorization by the Albanian Government. The diplo- 
matic correspondence continued, and culminated in a United Kingdom note 
of August 2nd, 1946, in which the United Kingdom Government maintained 
its view with regard to the right of innocent passage through straits form- 
ing routes for international maritime traffic between two parts of the high 
seas. The note ended with the warning that if Albanian coastal batteries 
in the future opened fire on any British warship passing through the Corfu 
Channel, the fire would be returned. 

The contents of this note were, on August 1st, communicated by the Brit- 
ish Admiralty to the Commander-in-Chief, Mediterranean, with the instruc- 
tion that he should refrain from using the Channel until the note had been 
presented to the Albanian Government. On August 10th, he received from 
the Admiralty the following telegram: ‘‘The Albanians have now received 
the note. North Corfu Strait may now be used by ships of your fleet, but 
only when essential and with armament in fore and aft position. If coastal 
guns fire at ships passing through the Strait, ships should fire back.’’ On 
September 21st, the following telegram was sent by the Admiralty to the 
Commander-in-Chief, Mediterranean: ‘‘Establishment of diplomatic rela- 
tions with Albania is again under consideration by His Majesty’s Govern- 
ment who wish to know whether the Albanian Government have learnt to 
behave themselves. Information is requested whether any ships under your 
command have passed through the North Corfu Strait since August and, if 
not, whether you intend them to do so shortly.’’ The Commander-in-Chief 
answered the next day that his ships had not done so yet, but that it was his 
intention that Mauritius and Leander and two destroyers should do so when 
they departed from Corfu on October 22nd. 
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It was in such circumstances that these two cruisers together with the 
destroyers Saumarez and Volage were sent through the North Corfu Strait 
on that date. 

The Court will now consider the Albanian contention that the United 
Kingdom Government violated Albanian sovereignty by sending the war- 
ships through this Strait without the previous authorization of the Albanian 
Government. 

It is, in the opinion of the Court, generally recognized and in accordance 
with international custom that States in time of peace have a right to send 
their warships through straits used for international navigation between 
two parts of the high seas without the previous authorization of a coastal 
State, provided that the passage is innocent. Unless otherwise prescribed 
in an international convention, there is no right for a coastal State to pro- 
hibit such passage through straits in time of peace. 

The Albanian Government does not dispute that the North Corfu Chan- 
nel is a strait in the geographical sense; but it denies that this Channel be- 
longs to the class of international highways through which a right of passage 
exists, on the grounds that it is only of secondary importance and not even 
a necessary route between two parts of the high seas, and that it is used 
almost exclusively for local traffic to and from the ports of Corfu and 
Saranda. 

It may be asked whether the test is to be found in the volume of traffic 
passing through the Strait or in its greater or lesser importance for inter- 
national navigation. But in the opinion of the Court the decisive criterion 
is rather its geographical situation as connecting two parts of the high seas 
and the fact of its being used for international navigation. Nor can it be 
decisive that this Strait is not a necessary route between two parts of the 
high seas, but only an alternative passage between the Aegean and the 
Adriatic Seas. It has nevertheless been a useful route for international 
maritime traffic. In this respect, the Agent of the United Kingdom Govern- 
ment gave the Court the following information relating to the period from 
April Ist, 1936, to December 31st, 1937: ‘‘The following is the total number 
of ships putting in at the Port of Corfu after passing through or just before 
passing through the Channel. During the period of one year nine months, 
the total number of ships was 2,884. The flags of the ships are Greek, 
Italian, Roumanian, Yugoslav, French, Albanian and British. Clearly, 
very small vessels are included, as the entries for Albanian vessels are high, 
and of course one vessel may make several journeys, but 2,884 ships for a 
period of one year nine months is quite a large figure. These figures relate 
to vessels visited by the Customs at Corfu and so do not include the large 
number of vessels which went through the Strait without calling at Corfu 
at all.’” There were also regular sailings through the Strait by Greek 
vessels three times weekly, by a British ship fortnightly, and by two Yugo- 
slav vessels weekly and by two others fortnightly. The Court is further 
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informed that the British Navy has regularly used this Channel for eighty 
years or more, and that it has also been used by the navies of other States. 

One fact of particular importance is that the North Corfu Channel con- 
stitutes a frontier between Albania and Greece, that a part of it is wholly 
within the territorial waters of these States, and that the Strait is of special 
importance to Greece by reason of the traffic to and from the port of Corfu. 

Having regard to these various considerations, the Court has arrived at 
the conclusion that the North Corfu Channel should be considered as be- 
longing to the class of international highways through which passage can- 
not be prohibited by a coastal State in time of peace. 

On the other hand, it is a fact that the two coastal States did not main- 
tain normal relations, that Greece had made territorial claims precisely 
with regard to a part of Albanian territory bordering on the Channel, that 
Greece had declared that she considered herself technically in a state of war 
with Albania, and that Albania, invoking the danger of Greek incursions, 
had considered it necessary to take certain measures of vigilance in this 
region. The Court is of opinion that Albania, in view of these exceptional 
circumstances, would have been justified in issuing regulations in respect of 
the passage of warships through the Strait, but not in prohibiting such pas- 
sage or in subjecting it to the requirement of special authorization. 

For these reasons the Court is unable to accept the Albanian contention 
that the Government of the United Kingdom has violated Albanian sover- 
eignty by sending the warships through the Strait without having obtained 
the previous authorization of the Albanian Government. 

In these circumstances, it is unnecessary to consider the more general 
question, much debated by the Parties, whether States under international 
law have a right to send warships in time of peace through territorial waters 
not ineluded in a strait. 

The Albanian Government has further contended that the sovereignty 
of Albania was violated because the passage of the British warships on Oc- 
tober 22nd, 1946, was not an innocent passage. The reasons advanced in 
support of this contention may be summed up as follows: The passage was 
not an ordinary passage, but a political mission ; the ships were manoeuver- 
ing and sailing in diamond combat formation with soldiers on board; the 
position of the guns was not consistent with innocent passage; the vessels 
passed with crews at action stations; the number of the ships and their 
armament surpassed what was necessary in order to attain their object and 
showed an intention to intimidate and not merely to pass; the ships had 
received orders to observe and report upon the coastal defences and this 
order was carried out. 

It is shown by the Admiralty telegram of September 21st, cited above, 
and admitted by the United Kingdom Agent, that the object of sending 
the warships through the Strait was not only to carry out a passage for pur- 
poses of navigation, but also to test Albania’s attitude. As mentioned 
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above, the Albanian Government, on May 15th, 1946, tried to impose by 
means of gunfire its view with regard to the passage. As the exchange of 
diplomatic notes did not lead to any clarification, the Government of the 
United Kingdom wanted to ascertain by other means whether the Alba- 
nian Government would maintain its illegal attitude and again impose its 
view by firing at passing ships. The legality of this measure taken by the 
Government of the United Kingdom cannot be disputed, provided that it 
was carried out in a manner consistent with the requirements of interna- 
tional law. The ‘‘mission’’ was designed to affirm a right which had been 
unjustly denied. The Government of the United Kingdom was not bound 
to abstain from exercising its right of passage, which the Albanian Gov- 
ernment had illegally denied. 

It remains, therefore, to consider whether the manner in which the pas- 
sage was carried out was consistent with the principle of innocent passage 
and to examine the various contentions of the Albanian Government in so 
far as they appear to be relevant. 

When the Albanian coastguards at St. George’s Monastery reported that 
the British warships were sailing in combat formation and were manoeuver- 
ing, they must have been under a misapprehension. It is shown by the 
evidence that the ships were not proceeding in combat formation, but in 
line, one after the other, and that they were not manoeuvering until after 
the first explosion. Their movements thereafter were due to the explosions 
and were made necessary in order to save human life and the mined ships. 
It is shown by the evidence of witnesses that the contention that soldiers 
were on board must be due to a misunderstanding probably arising from 
the fact that the two cruisers carried their usual detachment of marines. 

It is known from the above-mentioned order issued by the British Ad- 
miralty on August 10th, 1946, that ships, when using the North Corfu 
Strait, must pass with armament in fore and aft position. That this order 
was carried out during the passage on October 22nd is stated by the Com- 
mander-in-Chief, Mediterranean, in a telegram of October 26th to the Ad- 
miralty. The guns were, he reported, ‘‘trained fore and aft, which is their 
normal position at sea in peace time, and were not loaded.’’ It is con- 
firmed by the commanders of Saumarez and Volage that the guns were in 
this position before the explosions. The navigating officer on board Mau- 
ritwus explained that all guns on that cruiser were in their normal stowage 
position. The main guns were in the line of the ship, and the anti-aircraft 
guns were pointing outwards and up into the air, which is the normal posi- 
tion of these guns on a cruiser both in harbor and at sea. In the light of 
this evidence, the Court cannot accept the Albanian contention that the 
position of the guns was inconsistent with the rules of innocent passage. 

In the above-mentioned telegram of October 26th, the Commander-in- 
Chief reported that the passage ‘‘was made with ships at action stations in 
order that they might be able to retaliate quickly if fired upon again.’’ In 
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view of the firing from the Albanian battery on May 15th, this measure of 
precaution cannot, in itself, be regarded as unreasonable. But four war- 
ships—two cruisers and two destroyers—passed in this manner, with crews 
at action stations, ready to retaliate quickly if fired upon. They passed 
one after another through this narrow channel, close to the Albanian coast, 
at a time of political tension in this region. The intention must have been, 
not only to test Albania’s attitude, but at the same time to demonstrate 
such force that she would abstain from firing again on passing ships. Hav- 
ing regard, however, to all the circumstances of the case, as described above, 
the Court is unable to characterize these measures taken by the United King- 
dom authorities as a violation of Albania’s sovereignty. 

The Admiralty Chart, Annex 21 to the Memorial, shows that coastal de- 
fences in the Saranda region had been observed and reported. In a report 
of the commander of Volage, dated October 23rd, 1946—a report relating 
to the passage on the 22nd—it is stated: ‘‘The most was made of the oppor- 
tunities to study Albanian defences at close range. These included, with 
reference to XCU .. .’’—and he then gives a description of some coastal 
defences. 

In accordance with Article 49 of the Statute of the Court and Article 54 
of its Rules, the Court requested the United Kingdom Agent to produce 
the documents referred to as XCU for the use of the Court. Those docu- 
ments were not produced, the Agent pleading naval secrecy ; and the United 
Kingdom witnesses declined to answer questions relating to them. It is not 
therefore possible to know the real content of these naval orders. The 
Court cannot, however, draw from this refusal to produce the orders any 
conclusions differing from those to which the actual events gave rise. The 
United Kingdom Agent stated that the instructions in these orders related 
solely to the contingency of shots being fired from the coast—which did not 
happen. If it is true, as the commander of Volage said in evidence, that 
the orders contained information concerning certain positions from which 
the British warships might have been fired at, it cannot be deduced there- 
from that the vessels had received orders to reconnoitre Albanian coastal 
defences. Lastly, as the Court has to judge of the innocent nature of the 
passage, it cannot remain indifferent to the fact that, though two warships 
struck mines, there was no reaction, either on their part or on that of the 
cruisers that accompanied them. 

With regard to the observations of coastal defences made after the explo- 
sions, these were justified by the fact that two ships had just been blown up 
and that, in this critical situation, their commanders might fear that they 
would be fired on from the coast, as on May 15th. 

Having thus examined the various contentions of the Albanian Govern- 
ment in so far as they appear to be relevant, the Court has arrived at the 
conclusion that the United Kingdom did not violate the sovereignty of 
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Albania by reason of the acts of the British Navy in Albanian waters on 
October 22nd, 1946. 

In addition to the passage of the United Kingdom warships on October 
22nd, 1946, the second question in the Special Agreement relates to the acts 
of the Royal Navy in Albanian waters on November 12th and 13th, 1946. 
This is the minesweeping operation called ‘‘Operation Retail’’ by the 
Parties during the proceedings. This name will be used in the present 
Judgment. 

After the explosions of October 22nd, the United Kingdom Government 
sent a note to the Albanian Government, in which it announced its inten- 
tion to sweep the Corfu Channel shortly. The Albanian reply, which was 
received in London on October 31st, stated that the Albanian Government 
would not give its consent to this unless the operation in question took place 
outside Albanian territorial waters. Meanwhile, at the United Kingdom 
Government’s request, the International Central Mine Clearance Board 
decided, in a resolution of November Ist, 1946, that there should be a 
further sweep of the Channel, subject to Albania’s consent. The United 
Kingdom Government having informed the Albanian Government, in a 
communication of November 10th, that the proposed sweep would take place 
on November 12th, the Albanian Government replied on the 11th, protest- 
ing against this ‘‘unilateral decision of His Majesty’s Government.’’ It 
said it did not consider it inconvenient that the British fleet should under- 
take the sweeping of the channel of navigation, but added that, before 
sweeping was carried out, it considered it indispensable to decide what area 
of the sea should be deemed to constitute this channel, and proposed the 
establishment of a Mixed Commission for the purpose. It ended by saying 
that any sweeping undertaken without the consent of the Albanian Govern- 
ment outside the channel thus constituted, 7.e., inside Albanian territorial 
waters where foreign warships have no reason to sail, could only be consid- 
ered as a deliberate violation of Albanian territory and sovereignty. 

After this exchange of notes, ‘‘Operation Retail’’ took place on November 
12th and 13th. Commander Mestre, of the French Navy, was asked to at- 
tend as observer, and was present at the sweep on November 13th. The 
operation was carried out under the protection of an important covering 
force composed of an aircraft carrier, cruisers and other war vessels. This 
covering force remained throughout the operation at a certain distance to 
the west of the Channel, except for the frigate St. Bride’s Bay, which was 
stationed in the Channel south-east of Cape Kiephali. The sweep began in 
the morning of November 13th, at about 9 o’clock, and ended in the after- 
noon near nightfall. The area swept was in Albanian territorial waters, 
and within the limits of the channel previously swept. 

The United Kingdom Government does not dispute that ‘‘Operation Re- 
tail’’ was carried out against the clearly expressed wish of the Albanian 
Government. It recognizes that the operation had not the consent of the 
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international mine clearance organizations, that it could not be justified as 
the exercise of a right of innocent passage, and lastly that, in principle, 
international law does not allow a State to assemble a large number of war- 
ships in the territorial waters of another State and to carry out minesweep- 
ing in those waters. The United Kingdom Government states that the 
operation was one of extreme urgency, and that it considered itself entitled 
to carry it out without anybody’s consent. 

The United Kingdom Government put forward two reasons in justifica- 
tion. First, the Agreement of November 22nd, 1945, signed by the Gov- 
ernments of the United Kingdom, France, the Soviet Union and the United 
States of America, authorizing regional mine clearance organizations, such 
as the Mediterranean Zone Board, to divide the sectors in their respective 
zones amongst the States concerned for sweeping. Relying on the circum- 
stance that the Corfu Channel was in the sector allotted to Greece by the 
Mediterranean Zone Board on November 5th, 7.e., before the signing of the 
above-mentioned Agreement, the United Kingdom Government put forward 
a permission given by the Hellenic Government to resweep the navigable 
channel. 

The Court does not consider this argument convincing. 

It must be noted that, as the United Kingdom Government admits, the 
need for resweeping the Channel was not under consideration in November 
1945; for previous sweeps in 1944 and 1945 were considered as having ef- 
fected complete safety. As a consequence, the allocation of the sector in 
question to Greece, and, therefore, the permission of the Hellenic Govern- 
ment which is relied on, were both of them merely nominal. It is also to 
be remarked that Albania was not consulted regarding the allocation to 
Greece of the sector in question, despite the fact that the Channel passed 
through Albanian territorial waters. 

But, in fact, the explosions of October 22nd, 1946, in a channel declared 
safe for navigation, and one which the United Kingdom Government, more 
than any other government, had reason to consider safe, raised quite a dif- 
ferent problem from that of a routine sweep carried out under the orders 
of the mine clearance organizations. These explosions were suspicious; they 
raised a question of responsibility. 

Accordingly, this was the ground on which the United Kingdom Govern- 
ment chose to establish its main line of defence. According to that Govern- 
ment, the corpora delicti must be secured as quickly as possible, for fear 
they should be taken away, without leaving traces, by the authors of the 
minelaying or by the Albanian authorities. This justification took two 
distinct forms in the United Kingdom Government’s arguments. It was 
presented first as a new and special application of the theory of interven- 
tion, by means of which the State intervening would secure possession of 
evidence in the territory of another State, in order to submit it to an inter- 
national tribunal and thus facilitate its task. 
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The Court cannot accept such a line of defence. The Court can only re- 
gard the alleged right of intervention as the manifestation of a policy of 
foree, such as has, in the past, given rise to most serious abuses and such as 
cannot, whatever be the present defects in international organization, find 
a place in international law. Intervention is perhaps still less admissible 
in the particular form it would take here; for, from the nature of things, 
it would be reserved for the most powerful States, and might easily lead to 
perverting the administration of international justice itself. 

The United Kingdom Agent, in his speech in reply, has further classified 
‘‘Operation Retail’’ among methods of self-protection or self-help. The 
Court cannot accept this defence either. Between independent States, re- 
spect for territorial sovereignty is an essential foundation of international 
relations. The Court recognizes that the Albanian Government’s complete 
failure to carry out its duties after the explosions, and the dilatory nature 
of its diplomatic notes, are extenuating circumstances for the action of the 
United Kingdom Government. But to ensure respect for international law, 
of which it is the organ, the Court must declare that the action of the Brit- 
ish Navy constituted a violation of Albanian sovereignty. 

This declaration is in accordance with the request made by Albania 
through her Counsel, and is in itself appropriate satisfaction. 

The method of carrying out ‘‘Operation Retail’’ has also been criticized 
by the Albanian Government, the main ground of complaint being that the 
United Kingdom, on that occasion, made use of an unnecessarily large dis- 
play of force, out of proportion to the requirements of the sweep. The 4 
Court thinks that this criticism is not justified. It does not consider that : 
the action of the British Navy was a demonstration of force for the purpose 1 
of exercising political pressure on Albania. The responsible naval com- iE 
mander, who kept his ships at a distance from the coast, cannot be re- 
proached for having employed an important covering force in a region 
where twice within a few months his ships had been the object of serious 
outrages. 


FoR THESE REASONS, 


THE Court, 


on the first question put by the Special Agreement of March 25th, 1948, 


by eleven votes to five, 


Gives judgment that the People’s Republic of Albania is responsible 
under international law for the explosions which occurred on October 22nd, 
1946, in Albanian waters, and for the damage and loss of human life that 
resulted therefrom; and 


by ten votes to six, 
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Reserves for further consideration the assessment of the amount of com- 
pensation and regulates the procedure on this subject by an Order dated 
this day ; 


on the second question put by the Special Agreement of March 25, 1948, 
by fourteen votes to two, 


Gives judgment that the United Kingdom did not violate the sovereignty 
of the People’s Republic of Albania by reason of the acts of the British 
Navy in Albanian waters on October 22nd, 1946; and 


unanimously, 


Gives judgment that by reason of the acts of the British Navy in Alba- 
nian waters in the course of the Operation of November 12th and 13th, 
1946, the United Kingdom violated the sovereignty of the People’s Republic 
of Albania, and that this declaration by the Court constitutes in itself ap- 
propriate satisfaction. 

Done in French and English, the French text being authoritative, at the 
Peace Palace, The Hague, this ninth day of April, one thousand nine hun- 
dred and forty-nine, in three copies, one of which will be placed in the 
archives of the Court and the others transmitted to the Government of the 
United Kingdom of Great Britain and Northern Ireland and of the People’s 
Republic of Albania respectively. 

(Signed) J. G. GUERRERO, 


Acting President. 


(Signed) E. Hampro, 
Registrar. 


[Digests of the separate opinions follow. | 


Judge BaspEvANT, President of the Court, concurred in the operative 
part of the Judgment, but disagreed with the reasons given by the Court 
in support of its jurisdiction to assess the amount of compensation, stating 
that other reasons were, in his opinion, more decisive. 


Judge Zoriéié declared that he was unable to agree either with the opera- 
tive clause or with the reasons for the Judgment in the part relating to Al- 
bania’s responsibility ; the arguments submitted, and the facts established 
are not such as to convince him that the Albanian Government was, or ought 
to have been, aware, before November 13th, 1946, of the existence of the 
minefield discovered on that date. On the one hand, the attitude adopted by 
a government when confronted by certain facts varies according to the cir- 
cumstances, to its mentality, to the means at its disposal and to its experi- 
ence in the conduct of public affairs. But it has not been contested that, 
in 1946, Albania had a new Government possessing no experience in inter- 
national practice. It is therefore difficult to draw any inferences whatever 
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from its attitude. Again, the conclusion of the Experts that the operation 
of laying the mines must have been seen is subject to an express reserva- 
tion: it would be necessary to assume the realization of several conditions, 
in particular the maintenance of normal look-out posts at Cape Kiephali, 
Denta Point and San Giorgio Monastery, and the existence of normal 
weather conditions at the date. But the Court knows neither the date on 
which the mines were laid nor the weather conditions prevailing on that 
date. Furthermore, no proof has been furnished of the presence of a look- 
out post on Denta Point, though that, according to the Experts, would have 
been the only post which would necessarily have observed the mine-laying. 
On the other hand, the remaining posts would merely have been able to 
observe the passage of the ships, and there is no evidence to show that they 
ought to have concluded that the ships were going to lay mines. Accord- 
ing to the Experts, these posts could neither have seen nor heard the mine- 
laying, because the San Giorgio Monastery was 2,000 m. from the nearest 
mine and Cape Kiephali was several kilometres away from it. As a result, 
the Court is confronted with suspicions, conjectures and presumptions, the 
him in imputing to a State the responsibility for a grave delinquency in 
international law. 

Judge ALVAREZ, in a separate concurring opinion, declared that the pres- 
ent state of international law should be examined on the following issues 
raised by the dispute: (A) the law which the Court has to apply; (B) the 
importance of polities, of force and of public opinion in regard to the exer- 
cise of the rights of states; (C) the new conception of the sovereignty of 
states; (D) the different aspects of the responsibility of states presented in 
the dispute; (E) the present position of the question of the passage of 
merchant ships and warships of one state through the territorial waters of 
another state and also through straits; (F) intervention, acts of force, viola- 
tions of sovereignty; (G) misuse of right. These questions belong to the 
new international law, which is founded on social interdependence and 
which has arisen in consequence of the profound changes which have taken 
place in international relations. 

Citing Resolution 171 of the General Assembly of 1947, Judge Alvarez 
stated: (A) It is the function of the Court not only to declare existing law, 
but to modify it or create new law in the light of new conditions; (B) Law 
and politics are not antagonistic; law is to a large extent the effect of poli- 
ties ; politics and public opinion have a great influence on the exercise of the 
rights of states; force, although prohibited by the Charter of the United 
Nations, produces legal effects in some eases; (C) Sovereignty can no longer 
be regarded as an absolute and individual right of every state, but because 
of the interdependence of states and the predominance of the general inter- 
est, it has become an international social function of a psychological charac- 
ter which has to be exercised in accordance with the new international law; 
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(D) States are internationally responsible not only for the preservation of 
such order in their territories as is indispensable for the accomplishment of 
their international obligations, but also for the exercise of proper vigilance. 
The responsibility of a state may be limited and also attenuated by 
circumstances. 

(E) Citing the Atlantic Charter, the Declaration and the Charter of the 
United Nations, Judge Alvarez stated that it may be accepted today that 
passage through the territorial sea of a state or through straits situated 
therein and also through straits of an international character is not a simple 
tolerance, but is a right possessed by merchant ships belonging to other 
states. In the case of warships, they may effect an innocent passage through 
straits forming an international highway between two free seas; in other 
eases the coastal states are entitled to regulate the passage especially with 
a view to the protection of their own security or interests, but they are not 
entitled to forbid it. Warships only enjoy an unrestricted right of passage 
when they are engaged in an international mission assigned to them by the 
United Nations. 

(F) The intervention of a state in the internal or external affairs of 
another, as well as other acts of force and threats of force, have long been 
condemned and are expressly forbidden by the United Nations Charter. 
The mine-sweeping operation of the British ships in Corfu Strait was in 
fact a violation of Albanian sovereignty and not a justifiable act of self-help. 

(G) A right may not be exercised to the prejudice of others. This 
principle, which is contained in certain civil codes, should be carried over 
into international law by virtue of the law of social interdependence. The 
misuse of a right, in the same way as responsibility, admits of extenuating 
circumstances. 


Judge WINIARSEI, in a separate dissenting opinion, stated that the Alba- 
nian Government could not be held responsible on the ground that it had 
knowledge of the mine-laying, since this fact was not definitely proven; but 
the Albanian Government might be considered responsible under interna- 
tional law on the ground of negligence, inasmuch as that government, while 
protesting the passage of foreign vessels through her territorial waters, did 
not take what could be considered as measures of appropriate protection 
against alleged danger of incursions, infiltrations, etc.; did not make a pro- 
test against the laying of the mine-field in its territorial waters; and did 
not make an inquiry into the causes of the explosion for the purpose of as- 
certaining and bringing to justice the authors of the act. 

He further held that the Court does not have jurisdiction to assess the 
amount of compensation due to the United Kingdom, on the ground that 
the Special Agreement, which does not request to Court to assess the 
amount of reparations, put an end to the proceedings instituted by uni- 
lateral application and, as regards the submissions of the parties, is to be 
treated as independent of the application and intended to replace it. 
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Judge BAapAwI PasHa, in a separate dissenting opinion, held that Albania 
could not be held responsible either because of knowledge of the mine- 
laying or because of negligence in supervising its territorial waters. Al- 
bania’s knowledge of the mine-laying was not proven by the facts. Inter- 
national law does not impose upon states a general obligation of exercising 
reasonable vigilance along their coasts. Judge Badawi Pasha questioned 
whether foreseeing the laying of mines should be considered as a normal 
obligation and whether international law lays down an obligation of watch- 
fulness suitable for preventing or observing such mine-laying. He also 
dissented from the Court’s assertion of jurisdiction to assess compensation, 
on the ground that the Special Agreement excludes such jurisdiction and 
amounts to a novation of the original application in the case. 

Judge Kry ov, in a separate dissenting opinion, stated that neither Al- 
bania’s connivance nor cognizance of the mine-laying had been proven; 
that likewise its failure to exercise due diligence had not been proven. In- 
ternational law does not oblige a coastal state to prevent the laying of mines 
in its territorial waters. There was no evidence of culpable negligence on 
the part of Albania. A state cannot be condemned on the basis of proba- 
bilities. To establish international responsibility, there must be clear and 
indisputable facts, which are absent in this case. 

Judge Krylov also held that the Court has no jurisdiction to assess the 
amount of compensation due, since the Special Agreement is a complete 
restatement of the case and does not include the question of the amount of 
compensation. 

On the right of innocent passage, he stated that the passage of British 
warships through Albanian territorial waters was an abuse of the right and 
was therefore a violation of Albanian sovereignty. Albania had the right 
to regulate the passage of warships through its territorial waters, provided 
it conformed to the rules of international law. In the face of Albania’s in- 
sistence on prior authorization for such passage, British warships were 
ordered to go through the Strait and in so doing they made a reconnais- 
sance of Albanian coastal defenses, the passage being made to display 
British naval power and to intimidate the Albanian authorities. The mine- 
sweeping operation of the British Navy constituted the intervention of a 
foreign Power in the affairs of another state which did not have the means 
to repel force by force. The British defense based on the right of self-help 
is not valid. The United Nations Charter forbids such use of force or 
threat of force. The naval demonstration by the British was a direct 
threat aimed at Albania. The statement of the fact that the passage of the 
British warships and the mine-sweeping operations in Albanian territorial 
waters were a violation of Albania’s sovereignty and that Great Britain 
is internationally liable, constitutes the satisfaction which is justly due to 
Albania. 
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Judge AZEVEDO, in a separate opinion, dissented on the grounds that 
there was no convincing proof that Albania laid the mines or that a third 
state did so on its behalf; that it was also unproven that Albania knew the 
mines were laid in its territorial waters or that there was willful negligence 
on its part. Albania could have been aware of the existence of the mines 
and was under an obligation to prevent the commission of this prejudicial 
act. Even if unable to prevent the dangerous consequences, Albania was 
none the less obliged to make known the danger. The presumption of Al- 
banian knowledge is admissible. This is a case of quasi-delict; although 
the author of the act is unknown, Albania is responsible in international 
law. 

Judge Azevedo also held that the assessment of reparation is not covered 
by the terms of the Special Agreement, which constitutes a kind of novation 
replacing the original application in the case. It limits the effect of the 
Court’s decision to the recognition of responsibility, having regard to the 
essential purpose of international justice of declaring the law. 

With regard to the passage of British ships and the mine-sweeping in the 
Corfu Channel, Judge Azevedo held that the assumption that states have 
agreed to recognize a customary right of freedom of passage for warships 
through the territorial sea is not justified by the facts. A coastal state 
may require previous authorization for such passage. The situation of the 
Corfu Strait on the frontier between two states would justify further re- 
strictions as against third Powers, unless the latter were able to prove the 
existence of special navigational interests. Corfu Strait is not essential to 
international shipping. The fact of Corfu Channel being a strait cannot 
be an argument for the United Kingdom claim, but on the contrary sup- 
ports the prohibition of passage ordered by Albania, except where special 
permission was granted after notice. 

Even though Albania’s conduct might be regarded as wholly or partly 
unjustifiable, any intervention designed to end it and any employment of 
force against force cannot be approved. Forceful passage of a strait is not 
justifiable. In the case of the passage of British warships there was a 
manifest disproportion between the forces employed and the object in view. 
It was a naval demonstration which would not be admissible even as re- 
prisals. The main object of the mine-sweeping operation was not to protect 
shipping and provide access to local ports, but to collect evidence, to ascer- 
tain the cause of the explosions and to reveal the guilty parties. Collec- 
tion of evidence can never justify an act of intervention such as has been 
admitted. Such unilateral act is repugnant to the letter and spirit of the 
United Nations Charter. In addition to the illegality of the operation, the 
means used were excessive. 

The United Kingdom was responsible for the operations which involved 
violations of Albania’s sovereignty. Albania does not claim material repa- 
rations, but the application of a moral sanction. Under the Special Agree- 


& 
: 
4 
4 
| 


588 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ment money reparations have not been demanded and cannot be granted. 
The sanction is the declaration in the judgment that the conduct of the 
United Kingdom was contrary to international law. 

Dr. Eéer (Czechoslovakia), Judge ad hoc, in a separate dissenting opin- 
ion, stated that (1) The explosion of Oct. 22, 1946, was an international 
crime very close to an act of terrorism as defined by the unratified Conven- 
tion for the Prevention and Punishment of Terrorism of Nov. 16, 1937; it 
was prepared, organized and carried out to disturb the peace in the Adriatic 
and the relations between Great Britain and Albania; the International 
Court of Justice is not a criminal court, and the Special Agreement did not 
ask it to decide whether Albania had committed a crime or participated in 
it as an accomplice; (2) Albania was entitled to have the British accusation 
that she laid the mines explicitly contradicted; (3) Albania’s participation 
or collusion in the laying of the mines was not proven and the Court was 
bound to state in express terms that the complicity or participation of Al- 
bania, by whatever agency effected, had not been established; (4) To estab- 
lish Albania’s responsibility for failure to take action with regard to the 
mine-fields it would have been necessary to prove (a) her knowledge of 
their existence and (b) her ability to notify their existence or warn the 
ships. There was no direct evidence of Albania’s cognizance of the mine- 
fields. 

Dr. Eéer held that it is a legal presumption that a state behaves in con- 
formity with international law, which presumption may be rebutted; but 
it is not possible to rebut the presumption of legal conduct by another pre- 
sumption. The Albanian Government’s knowledge of the mine-laying has 
not been judicially established, but is really a presumption of fact which 
is not sufficient to rebut the legal presumption of international law accord- 
ing to which states act in conformity with international law; even admitting 
the conclusion that Albania knew of the mine-laying, the facts determining 
her duty to take action were not discussed during the proceedings and have 
not been established. The judgment should expressly state that the re- 
sponsibility of a state assumes either malice or negligence on its part. 

The Court does not have competence to assess the amount of compensa- 
tion, since the Special Agreement only asks for a declaratory judgment and 
does not ask the Court to condemn a party to make a certain payment. 

Dr. Eéer further held that at the time of the incident, there was no defi- 
nite rule of international law regarding the right of innocent passage for 
warships. In such a case the general rule in dubio pro reo must be applied 
by analogy. Great Britain’s refusal to produce the official order for the 
passage of the ships through the strait gives rise to suspicions as to her in- 
tentions with regard to the passage, but this presumption cannot rebut the 
presumption of her legitimate intentions. In the absence of judicial proof 
to the contrary, the passage was not of an offensive character such as would 
amount to a violation of Albanian sovereignty. The British mine-sweeping 
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operation was an intervention, if not in the political, at least in the police 
or legal sense. The British Navy substituted itself for the Albanian police 
or judicial authorities in performing an act which was quasi-judicial or 
police inquiry in Albanian territorial waters, an act strictly prohibited by 
international law. 

The judgment should refer to Art. 2, par. 4, and Art. 42 of the Charter, 
which is the true international law, having its source in the new require- 
ments of international life and the juridical conscience of the peoples. 
The supreme task of the International Court of Justice is to contribute to 
the technical development of international law and promote peaceful rela- 
tions between states of the world and thus help to maintain peace. 


[Annexes 1 and 2 of Judgment not printed here. | 


REPARATION FOR INJURIES SUFFERED IN THE SERVICE OF THE UNITED 
Nations. I.C.J. Reports, 1949, p. 174. 
International Court of Justice, Advisory Opinion, April 11, 1949. 


Injuries suffered by agents of United Nations in course of performance 
of duties—Damage to United Nations—Damage to agents—Capacity of 
United Nations to bring claims for reparation due in respect of both.— 
International personality of United Nations——Capacity as necessary impli- 
cation arising from Charter and activities of United Nations—Functional 
protection of agents.—Claim against a Member of the United Nations.— 
Claim against a non-member.—Reconciliation of claim by national State 
and claim by United Nations.——Claim by United Nations against agent’s 
national State. 


Present: President BASDEVANT; Vice-President GUERRERO; Judges ALVAREZ, 
FaBeLaA, HacKWoRTH, WINIARSKI, Zoriéié, DE Visscuer, Sir Arnold 
McNair, KiarestaD, Bapawi PasHa, Krytov, Reap, Hsu Mo, AzEvEDo. 


THE Court, 
composed as above, 
gives the following advisory opinion: 


On December 3rd, 1948, the General Assembly of the United Nations 
adopted the following Resolution: 


Whereas the series of tragic events which have lately befallen agents 
of the United Nations engaged in the performance of their duties raises, 
with greater urgency than ever, the question of the arrangements to be 
made by the United Nations with a view to ensuring to its agents the 
fullest measure of protection in the future and ensuring that reparation 
be made for the injuries suffered ; and 


Whereas it is highly desirable that the Secretary-General should be 
able to act without question as efficaciously as possible with a view to 
obtaining any reparation due; therefore 
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THE AMERICAN 


The General Assembly 


Decides to submit the following legal questions to the International 
Court of Justice for an advisory opinion: 

‘‘T. In the event of an agent of the United Nations in the perform- 
ance of his duties suffering injury in circumstances involving the re- 
sponsibility of a State, has the United Nations, as an Organization, the 
capacity to bring an international claim against the responsible de jure 
or de facto government with a view to obtaining the reparation due in 
respect of the damage caused (a) to the United Nations, (b) to the 
victim or to persons entitled through him? 

II. In the event of an affirmative reply on point I (0), how is action 
by the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national ?’’ 

Instructs the Secretary-General, after the Court has given its opin- 
ion, to prepare proposals in the light of that opinion, and to submit 
them to the General Assembly at its next regular session. 


The first question asked of the Court is as follows: 


In the event ef an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsi- 
bility of a State, has the United Nations, as an Organization, the ca- 
pacity to bring an international claim against the responsible de jure 
or de facto government with a view to obtaining the reparation due in 
respect of the damage caused (a) to the United Nations, (b) to the 
victim or to persons entitled through him? 


It will be useful to make the following preliminary observations: 


(a) The Organization of the United Nations will be referred to usually, 
but not invariably, as ‘‘the Organization.”’ 

(b) Questions I (a) and I (b) refer to ‘‘an international claim against 
the responsible de jure or de facto government.’’ The Court understands 
that these questions are directed to claims against a State, and will, there- 
fore, in this opinion, use the expression ‘‘State’’ or ‘‘defendant State.’’ 

(c) The Court understands the word ‘‘agent’’ in the most liberal sense, 
that is to say, any person who, whether a paid official or not, and whether 
permanently employed or not, has been charged by an organ of the Organi- 
zation with carrying out, or helping to carry out, one of its functions—in 
short, any person through whom it acts. 

(d) As this question assumes an injury suffered in such circumstances 
as to involve a State’s responsibility, it must be supposed, for the purpose 
of this Opinion, that the damage results from a failure by the State to per- 
form obligations of which the purpose is to protect the agents of the Or- 
ganization in the performance of their duties. 

(e) The position of a defendant State which is not a member of the Or- 
ganization is dealt with later, and for the present the Court will assume 
that the defendant State is a Member of the Organization. 
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The questions asked of the Court relate to the ‘‘capacity to bring an in- 
ternational claim’’; accordingly, we must begin by defining what is meant 
by that capacity, and consider the characteristics of the Organization, so as 
to determine whether, in general, these characteristics do, or do not, include 
for the Organization a right to present an international claim. 

Competence to bring an international claim is, for those possessing it, 
the capacity to resort to the customary methods recognized by international 
law for the establishment, the presentation and the settlement of claims. 
Among these methods may be mentioned protest, request for an enquiry, 
negotiation, and request for submission to an arbitral tribunal or to the 
Court in so far as this may be authorized by the Statute. 

This capacity certainly belongs to the State; a State can bring an inter- 
national claim against another State. Such a claim takes the form of a 
claim between two political entities, equal in law, similar in form, and both 
the direct subjects of international law. It is dealt with by means of nego- 
tiation, and cannot, in the present state of the law as to international juris- 
diction, be submitted to a tribunal, except with the consent of the States 
concerned. 

When the Organization brings a claim against one of its Members, this 
claim will be presented in the same manner, and regulated by the same 
procedure. It may, when necessary, be supported by the political means 
at the disposal of the Organization. In these ways the Organization would 
find a method for securing the observance of its rights by the Member 
against which it has a claim. 

But, in the international sphere, has the Organization such a nature as 
involves the capacity to bring an international claim? In order to answer 
this question, the Court must first enquire whether the Charter has given 
the Organization such a position that it possesses,'in regard to its Members, 
rights which it is entitled to ask them to respect. In other words, does the 
Organization possess international personality? This is no doubt a doc- 
trinal expression, which has sometimes given rise to controversy. But it 
will be used here to mean that if the Organization is recognized as having 
that personality, it is an entity capable of availing itself of obligations in- 
cumbent upon its Members. 

To answer this question, which is not settled by the actual terms of the 
Charter, we must consider what characteristics it was intended thereby 
to give to the Organization. 

The subjects of law in any legal system are not necessarily identical in 
their nature or in the extent of their rights, and their nature depends upon 
the needs of the community. Throughout its history, the development of 
international law has been influenced by the requirements of international 
life, and the progressive increase in the collective activities of States has 
already given rise to instances of action upon the international plane by 
certain entities which are not States. This development culminated in 
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the establishment in June 1945 of an international organization whose 
purposes and principles are specified in the Charter of the United Nations. 
But to achieve these ends the attribution of international personality is 
indispensable. 

The Charter has not been content to make the Organization created by 
it merely a centre ‘‘for harmonizing the actions of nations in the attain- 
ment of these common ends”’ (Article 1, para. 4). It has equipped that 
centre with organs, and has given it special tasks. It has defined the posi- 
tion of the Members in relation to the Organization by requiring them to 
give it every assistance in any action undertaken by it (Article 2, para. 
5), and to accept and carry out the decisions of the Security Council; by 
authorizing the General Assembly to make recommendations to the Mem- 
bers; by giving the Organization legal capacity and privileges and im- 
munities in the territory of each of its Members; and by providing for 
the conclusion of agreements between the Organization and its Members. 
Practice—in particular the ¢ ion of conventions to which the Organi- 
zation is a party—has confirmed this character of the Organization, which 
occupies a position in certain respects in detachment from its Members, 
and which is under a duty to remind them, if need be, of certain obli- 
gations. It must be added that the Organization is a political body, 
charged with political tasks of an important character, and covering a 
wide field namely, the maintenance of international peace and security, 
the development of friendly relations among nations, and the achievement 
of international codperation in the solution of problems of an economic, 
social, cultural or humanitarian character (Article 1); and in dealing with 
its Members it employs political means. The ‘‘Convention on the Privi- 
leges and Immunities of the United Nations’’ of 1946 creates rights and 
duties between each of the signatories and the Organization (see, in par- 
ticular, Section 35). It is difficult to see how such a convention could 
operate except upon the international plane and as between parties pos- 
sessing international personality. 

In the opinion of the Court, the Organization was intended to exercise 
and enjoy, and is in fact exercising and enjoying, functions and rights 
which can only be explained on the basis of the possession of a large measure 
of international personality and the capacity to operate upon an inter- 
national plane. It is at present the supreme type of international organi- 
zation, and it could not carry out the intentions of its founders if it 
was devoid of international personality. It must be acknowledged that 
its Members, by entrusting certain functions to it, with the attendant 
duties and responsibilities, have clothed it with the competence required 
to enable those functions to be effectively discharged. 

Accordingly, the Court has come to the conclusion that the Organization 
is an international person. That is not the same thing as saying that it 
is a State, which it certainly is not, or that its legal personality and rights 
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and duties are the same as those of a State. Still less is it the same thing 
as saying that it is ‘‘a super-State,’’ whatever that expression may mean. 
It does not even imply that all its rights and duties must be upon the inter- 
national plane, any more than all the rights and duties of a State must be 
upon that plane. What it does mean is that it is a subject of international 
law and capable of possessing international rights and duties, and that it 
has capacity to maintain its rights by bringing international claims. 

The next question is whether the sum of the international rights of the Or- 
ganization comprises the right to bring the kind of international claim 
described in the Request for this Opinion. That is a claim against a State 
to obtain reparation in respect of the damage caused by the injury of an 
agent of the Organization in the course of the performance of his duties. 
Whereas a State possesses the totality of international rights and duties 
recognized by international law, the rights and duties of an entity such as 
the Organization must depend upon its purposes and functions as specified 
or implied in its constituent documents and developed in practice. The 
functions of the Organization are of such a character that they could not 
be effectively discharged if they involved the concurrent action, on the 
international plane, of fifty-eight or more Foreign Offices, and the Court 
concludes that the Members have endowed the Organization with capacity 
to bring international claims when necessitated by the discharge of its 
functions. 

What is the position as regards the claims mentioned in the request for 
an opinion? Question I is divided into two points, which must be con- 
sidered in turn. 

Question I (a) is as follows: 


In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsi- 
bility of a State, has the United Nations, as an Organization, the ca- 
pacity to bring an international claim against the responsible de jure 
or de facto government with a view to obtaining the reparation due in 
respect of the damage caused (a) to the United Nations... ? 


The question is concerned solely with the reparation of damage caused 
to the Organization when one of its agents suffers injury at the same time. 
It cannot be doubted that the Organization has the capacity to bring an 
international claim against one of its Members which has caused injury 
to it by a breach of its international obligations towards it. The damage 
specified in Question I (a) means exclusively damage caused to the inter- 
ests of the Organization itself, to its administrative machine, to its prop- 
erty and assets, and to the interests of which it is the guardian. It is clear 
that the Organization has the capacity to bring a claim for this damage. 
As the claim is based on the breach of an international obligation on the 
part of the Member held responsible by the Organization, the Member 
cannot contend that this obligation is governed by municipal law, and the 
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Organization is justified in giving its claim the character of an interna- 


tional claim. 
When the Organization has sustained damage resulting from a breach 


by a Member of its international obligations, it is impossible to see how it 
can obtain reparation unless it possesses capacity to bring an international 
claim. It cannot be supposed that in such an event all the Members of the 
Organization, save the defendant State, must combine to bring a claim 
against the defendant for the damage suffered by the Organization. 

The Court is not called upon to determine the precise extent of the rep- 
aration which the Organization would be entitled to recover. It may, 
however, be said that the measure of the reparation should depend upon 
the amount of the damage which the Organization has suffered as the result 
of the wrongful act or omission of the defendant State and should be 
ealeulated in accordance with the rules of international law. Amongst 
other things, this damage would include the reimbursement of any reason- 
able compensation which the Organization had to pay to its agent or to 
persons entitled through him. Again, the death or disablement of one of 
its agents engaged upon a distant mission might involve very considerable 
expenditure in replacing him. These are mere illustrations, and the Court 
cannot pretend to forecast all the kinds of damage which the Organization 


itself might sustain. 
Question I (b) is as follows: 
. . . has the United Nations, as an Organization, the capacity to bring 
an international claim . . . in respect of the damage caused ... (b) 
to the victim or to persons entitled through him? 


In dealing with the question of law which arises out of Question I (bd), 
it is unnecessary to repeat the considerations which led to an affirmative 
answer being given to Question I (a). It can now be assumed that the 
Organization has the capacity to bring a claim on the international plane, 
to negotiate, to conclude a special agreement and to prosecute a claim 
before an international tribunal. The only legal question which remains 
to be considered is whether, in the course of bringing an international 
claim of this kind, the Organization can recover ‘‘the reparation due in 
respect of the damage caused . . . to the victim... .”’ 

The traditional rule that diplomatic protection is exercised by the na- 
tional State does not involve the giving of a negative answer to Question 
I (b). 

In the first place, this rule applies to claims brought by a State. But 
here we have the different and new case of a claim that would be brought 
by the Organization. 

In the second place, even in inter-State relations, there are important 
exceptions to the rule, for there are cases in which protection may be ex- 
ercised by a State on behalf of persons not having its nationality. 
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In the third place, the rule rests on two bases. The first is that the de- 
fendant State has broken an obligation towards the national State in respect 
of its‘ nationals. The second is that only the party to whom an inter- 
national obligation is due can bring a claim in respect of its breach. This 
is precisely what happens when the Organization, in bringing a claim for 
damage suffered by its agent, does so by invoking the breach of an obliga- 
tion towards itself. Thus, the rule of the nationality of claims affords 
no reason against recognizing that the Organization has the right to bring 
a claim for the damage referred to in Question I (b). On the contrary, 
the principle underlying this rule leads to the recognition of this capacity 
as belonging to the Organization, when the Organization invokes, as the 
ground of its claim, a breach of an obligation towards itself. 

Nor does the analogy of the traditional rule of diplomatic protection of 
nationals abroad justify in itself an affirmative reply. It is not possible, 
by a strained use of the concept of allegiance, to assimilate the legal bond 
which exists, under Article 100 of the Charter, between the Organization 
on the one hand, and the Secretary-General and the staff on the other, to 
the bond of nationality existing between a State and its nationals. 

The Court is here faced with a new situation. The questions to which 
it gives rise can only be solved by realizing that the situation is dominated 
by the provisions of the Charter considered in the light of the principles 
of international law. 

The question lies within the limits already established; that is to say it 
presupposes that the injury for which the reparation is demanded arises 
from a breach of an obligation designed to help an agent of the Organiza- 
tion in the performance of his duties. It is not a case in which the wrongful 
act or omission would merely constitute a breach of the general obliga- 
tions of a State concerning the position of aliens; claims made under this 
head would be within the competence of the national State and not, as a 
general rule, within that of the Organization. 

The Charter does not expressly confer upon the Organization the ¢a- 
pacity to include, in its claim for reparation, damage caused to the victim 
or to persons entitled through him. The Court must therefore begin by 
enquiring whether the provisions of the Charter concerning the functions 
of the Organization, and the part played by its agents in the performance 
of those functions, imply for the Organization power to afford its agents 
the limited protection that would consist in the bringing of a claim on their 
behalf for reparation for damage suffered in such circumstances. Under 
international law, the Organization must be deemed to have those powers 
which, though not expressly provided in the Charter, are conferred upon it 
by necessary implication as being essential to the performance of its duties. 
This principle of law was applied by the Permanent Court of International 
Justice to the International Labour Organization in its Advisory Opinion 
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No. 13 of July 23rd, 1926 (Series B., No. 13, p. 18), and must be applied 
to the United Nations. 

Having regard to its purposes and functions already referred to, the 
Organization may find it necessary, and has in fact found it necessary, to 
entrust its agents with important missions to be performed in disturbed 
parts of the world. Many missions, from their very nature, involve the 
agents in unusual dangers to which ordinary persons are not exposed. 
For the same reason, the injuries suffered by its agents in these circum- 
stances will sometimes have occurred in such a manner that their national 
State would not be justified in bringing a claim for reparation on the 
ground of diplomatic protection, or, at any rate, would not feel disposed 
to do so. Both to ensure the efficient and independent performance of 
these missions and to afford effective support to its agents, the Organiza- 
tion must provide them with adequate protection. 

This need of protection for the agents of the Organization, as a condi- 
tion of the performance of its functions, has already been realized, and the 
Preamble to the Resolution of December 3rd, 1948 (supra, p. 589), shows 
that this was the unanimous view of the General Assembly. 

For this purpose, the Members of the Organization have entered into 
certain undertakings, some of which are in the Charter and others in com- 
plementary agreements. The content of these undertakings need not be 
described here; but the Court must stress the importance of the duty to 
render to the Organization ‘‘every assistance’’ which is accepted by the 
Members in Article 2, paragraph 5, of the Charter. It must be noted that 
the effective working of the Organization—the accomplishment of its task, 
and the independence and effectiveness of the work of its agents—require 
that these undertakings should be strictly observed. For that purpose, 
it is necessary that, when an infringement occurs, the Organization should 
be able to call upon the responsible State to remedy its default, and, in 
particular, to obtain from the State reparation for the damage that the 
default may have caused to its agent. 

In order that the agent may perform his duties satisfactorily, he must 
feel that this protection is assured to him by the Organization, and that 
he may count on it. To ensure the independence of the agent, and, con- 
sequently, the independent action of the Organization itself, it is essential 
that in performing his duties he need not have to rely on any other pro- 
tection than that of the Organization (save of course for the more direct 
and immediate protection due from the State in whose territory he may 
be). In particular, he should not have to rely on the protection of his 
own State. If he had to rely on that State, his independence might well 
be compromised, contrary to the principle applied by Article 100 of the 
Charter. And lastly, it is essential that—whether the agent belongs to a 
powerful or to a weak State; to one more affected or less affected by the 
complications of international life; to one in sympathy or not in sympathy 
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with the mission of the agent—he should know that in the performance of 
his duties he is under the protection of the Organization. This assurance 
is even more necessary when the agent is stateless. 

Upon examination of the character of the functions entrusted to the Or- 
ganization and of the nature of the missions of its agents, it becomes clear 
that the capacity of the Organization to exercise a measure of functional 
protection of its agents arises by necessary intendment out of the Charter. 

The obligations entered into by States to enable the agents of the Or- 
ganization to perform their duties are undertaken not in the interest of 
the agents, but in that of the Organization. When it claims redress for 
a breach of these obligations, the Organization is invoking its own right, 
the right that the obligations due to it should be respected. On this 
ground, it asks for reparation of the injury suffered, for ‘‘it is a principle 
of international law that the breach of an engagement involves an obli- 
gation to make reparation in an adequate form’’; as was stated by the 
Permanent Court in its Judgment No. 8 of July 26th, 1927 (Series A., 
No. 9, p. 21). In claiming reparation based on the injury suffered by its 
agent, the Organization does not represent the agent, but is asserting its 
own right, the right to secure respect for undertakings entered into towards 
the Organization. 

Having regard to the foregoing considerations, and to the undeniable 
right of the Organization to demand that its Members shall fulfil the obli- 
gations entered into by them in the interest of the good working of the 
Organization, the Court is of the opinion that, in the case of a breach of 
these obligations, the Organization has the capacity to claim adequate repa- 
ration, and that in assessing this reparation it is authorized to include the 
damage suffered by the victim or by persons entitled through him. 

The question remains whether the Organization has ‘‘the capacity to 
bring an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect of the 
damage caused (a) to the United Nations, (b) to the victim or to persons 
entitled through him’’ when the defendant State is not a member of the 
Organization. 

In considering this aspect of Question I (a) and (b), it is necessary to 
keep in mind the reasons which have led the Court to give an affirmative 
answer to it when the defendant State is a Member of the Organization. 
It has now been established that the Organization has capacity to bring 
claims on the international plane, and that it possesses a right of func- 
tional protection in respect of its agents. Here again the Court is au- 
thorized to assume that the damage suffered involves the responsibility of 
a State, and it is not called upon to express an opinion upon the various 
ways in which that responsibility might be engaged. Accordingly the 
question is whether the Organization has capacity to bring a claim against 
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the defendant State to recover reparation in respect of that damage or 
whether, on the contrary, the defendant State, not being a member, is 
justified in raising the objection that the Organization lacks the capacity 
to bring an international claim. On this point, the Court’s opinion is that 
fifty States, representing the vast majority of the members of the inter- 
national community, had the power, in conformity with international law, 
to bring into being an entity possessing objective international personality, 
and not merely personality recognized by them alone, together with ca- 
pacity to bring international claims. 

Accordingly, the Court arrives at the conclusion that an affirmative an- 
swer should be given to Question I (a) and (b) whether or not the de- 
fendant State is a Member of the United Nations. 


Question IT is as follows: 


In the event of an affirmative reply on point I (0b), how is action by 
the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national? 


The affirmative reply given by the Court on point I (0b) obliges it now 
to examine Question II. When the victim has a nationality, cases can 
clearly occur in which the injury suffered by him may engage the interest 
both of his national State and of the Organization. In such an event, 
competition between the State’s right of diplomatic protection and the Or- 
ganization’s right of functional protection might arise, and this is the only 


ease with which the Court is invited to deal. 

In such a ease, there is no rule of law which assigns priority to the one 
or to the other, or which compels either the State or the Organization to 
refrain from bringing an international claim. The Court sees no reason 
why the parties concerned should not find solutions inspired by goodwill 
and common sense, and as between the Organization and its Members it 
draws attention to their duty to render ‘‘every assistance’’ provided by 
Article 2, paragraph 5, of the Charter. 

Although the bases of the two claims are different, that does not mean 
that the defendant State can be compelled to pay the reparation due in 
respect of the damage twice over. International tribunals are already 
familiar with the problem of a claim in which two or more national States 
are interested, and they know how to protect the defendant State in such a 
case. 

The risk of competition between the Organization and the national State 
ean be reduced or eliminated either by a general convention or by agree- 
ments entered into in each particular case. There is no doubt that in due 
course a practice will be developed, and it is worthy of note that already 
certain States whose nationals have been injured in the performance of 
missions undertaken for the Organization have shown a reasonable and co- 
operative disposition to find a practical solution. 


‘ 
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The question of reconciling action by the Organization with the rights 
of a national State may arise in another way; that is to say, when the agent 
bears the nationality of the defendant State. 

The ordinary practice whereby a State does not exercise protection on 
behalf of one of its nationals against a State which regards him as its own 
national, does not constitute a precedent which is relevant here. The ac- 
tion of the Organization is in fact based not upon the nationality of the 
victim, but upon his status as agent of the Organization. Therefore it does 
not matter whether or not the State to which the claim is addressed regards 
him as its own national, because the question of nationality is not pertinent 
to the admissibility of the claim. 

In law, therefore, it does not seem that the fact of the possession of the 
nationality of the defendant State by the agent constitutes any obstacle 
to a claim brought by the Organization for a breach of obligations towards 
it occurring in relation to the performance of his mission by that agent. 


FoR THESE REASONS, 

The Court is of opinion 
On Question I (a): 

(i) unanimously, 


That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a Member State, the United Nations as an Organization has the capacity 
to bring an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect of the 
damage caused to the United Nations. 


(ii) unanimously, 


That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a State which is not a member, the United Nations as an Organization 
has the capacity to bring an international claim against the responsible de 
jure or de facto government with a view to obtaining the reparation due in 
respect of the damage caused to the United Nations. 


On Question I (b): 
(i) by eleven votes against four, 


That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a Member State, the United Nations as an Organization has the capacity 
to bring an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect of the 
damage caused to the victim or to persons entitled through him. 
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(ii) by eleven votes against four, 

That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a State which is not a member, the United Nations as an Organization 
has the capacity to bring an international claim against the responsible 
de jure or de facto government with a view to obtaining the reparation due 
in respect of the damage caused to the victim or to persons entitled through 
him. 


On Question IT: 


By ten votes against five, 


When the United Nations as an Organization is bringing a claim for 
reparation of damage caused to its agent, it can only do so by basing its 
claim upon a breach of obligations due to itself; respect for this rule will 
usually prevent a conflict between the action of the United Nations and 
such rights as the agent’s national State may possess, and thus bring about 
a reconciliation between their claims; moreover, this reconciliation must 
depend upon considerations applicable to each particular case, and upon 
agreements to be made between the Organization and individual States, 
either generally or in each case. 

Done in English and French, the English text being authoritative, at 
the Peace Palace, The Hague, this eleventh day of April, one thousand nine 
hundred and forty-nine, in two copies, one of which will be placed in the 
archives of the Court and the other transmitted to the Secretary-General 
of the United Nations. 


(Signed) BAsDEVANT, 
President. 
(Signed) E. Hampro, 
Registrar. 
[Digests of the separate opinions follow. ] 


Judge ALVAREZ, in a separate concurring opinion, cited Resolution 171 
of the General Assembly of 1947 and stated that: the Court has the power 4 
to develop international law and contribute to its creation in the face of F 
new situations; the right of the United Nations as an international legal 3 
personality to bring an international claim in behalf of its agents against 4 
states causing the damage is a derogation from existing international law, : 
but the states will consent to this right being attributed to the highest in- 
ternational institution. 

Judge AZEVEDO, in a separate concurring opinion, drew a distinction be- 
tween the main claim and a subsidiary claim and pointed out three classes 
of United Nations agents: (1) officials of the Organization; (2) representa- 
tives of Member States; (3) experts other than U. N. officials, who per- 
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form duties for the Organization. He stated that in the case of experts 
or officials appointed directly by the Organization, regardless of national- 
ity, the Organization may make a claim without having to show denial of 
justice or exhaustion of local remedies; in the case of representatives of 
Member States or of experts appointed with regard to their nationality, 
the main claim will conform to the principle of nationality. 

Judge Bapawi PasHa dissented from the Court’s opinion on Question I 
(b) on the grounds that: existing international law recognizes only the 
right of a State to make a claim in behalf of individuals nationals of the 
State; although provisions of the Charter create an obligation on the part 
of the Member States to protect officials and representatives of the United 
Nations in the performance of their functions, they do not confer a right 
upon the United Nations to bring a claim for reparations due to its agents; 
the argument, drawn by analogy from the principle of diplomatic pro- 
tection, that the existence of an obligation by Members of the United Na- 
tions to protect its agents in the performance of their duties, gives rise to 
a corresponding right of the Organization to bring a claim in behalf of 
the agents, has not been proven. 

Judge HackwortTH dissented from the Court’s opinion on Question I (b), 
holding that: Neither international practice nor express treaty stipula- 
tions confer on the Organization the right to bring a claim on behalf of 
its agents; there is nothing express or implied in the Charter or any other 
agreement conferring such a right upon the Organization. Art. 100 of 
the Charter cannot be drawn upon to claim for the Organization by in- 
direction an authority which obviously cannot be claimed under any direct 
authorization. The bond between the Organization and its employees does 
not have and cannot have the effect of expatriating the employee or of 
substituting allegiance to the Organization for allegiance to his state. 

Any claim on behalf of the individual must rest upon general principles 
of international law. The international law and practice are that only 
states may make claims against each other for injuries to their nationals. 
The analogy of the relationship of the state to its nationals cannot be 
applied here to confer jurisdiction, where jurisdiction is otherwise lacking; 
any attempt to engraft upon the law on this subject, save by international 
compact, a theory based upon supposed analogies that organizations, not 
states and hence having no nationals, may act as if they were states and 
had nationals, is unwarranted. 

The conclusion that power in the Organization to sponsor private claims 
is conferred by ‘‘necessary implication’’ is not believed to be warranted 
under rules laid down by tribunals for filling lacunae in specific grants 
of power. The exercise of the power here in question is not shown to be 
necessary to the efficient performance of duty by either the Organization 
or its agents. The United Nations Organization must and does have ample 
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authority to take needful steps for its protection against wrongful acts 
for which Member States are responsible. Any damage suffered by the 
Organization by reason of wrongful acts committed against an agent while 
in the performance of his duties would likewise be within its competence. 
If the Organization desires to go further and to espouse claims on behalf 
of employees, the conventional method is open. 

Judge WINIARSKI concurred generally in the opinion of Judge Hackworth. 


Judge Kryov dissented from the Court’s opinion on Question I (b) on 
the ground that the right of the Organization to claim damages for injuries 
to its agents is not recognized under the present rules of international law 
and conflicts with the right of States to protect their nationals. Such a 
right should be created by general convention or special agreement be- 
tween the states and not by the Court. He agreed largely with the dis- 
senting opinions of Judges Hackworth and Badawi Pasha, and held that, 
contrary to the Court’s interpretation, the term ‘‘agent’’ should be inter- 
preted restrictively ; representatives of Member States, members of dele- 
gations, and representatives of the Members in commissions of the United 
Nations are not agents of the Organization. 
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A Concise History of the Law of Nations. By Arthur Nussbaum. New 
York: Macmillan Co., 1947. pp. xi, 361. Index. $4.50. 


The literature of modern international law has long been in need of a 
compact and scholarly treatment of the origins and historical development 
of that law which would simultaneously reflect the growth of its basic 
principles down to the present critical era. This need is handsomely met 
by Professor Nussbaum in his Concise History. Confronted with a mass 
of source materials which could easily provide the basis for exhaustive and 
voluminous presentation on an encyclopedic scale, the reader has been fur- 
nished instead with a convenient, reliable, and highly readable work which 
it is a pleasure to consult. More than just a history, it is itself a digest of 
literary history relative to the law of nations, replete with capsule sum- 
maries of the philosophy, contribution, and influence of classical and modern 
writers on that branch of the law. For Nussbaum the story of international 
law up to the 19th century is largely the story of celebrated publicists of the 
16th, 17th and 18th centuries, three of the first five chapters of his book 
being devoted almost exclusively thereto. Two chapters (I and II) deal 
with the period of antiquity and the seeds of international law in the Mid- 
dle Ages. Chapters VI and VII portray developments of various phases 
of the law of nations in the 19th and 20th centuries (disputes, non-political 
treaties, humanization of warfare, peace treaties, judicial organization and 
soon). The tale ends with the beginning of the second World War. 

One of the most startling features of the book is the evidence which 
Nussbaum marshals to refute the widely-accepted thesis that custom his- 
torically preceded treaty law. ‘‘Considering the early appearance of 
treaties,’’ he writes, ‘‘there is no proof of this’? (p. 11). Whether the 
force of this observation is at all diluted by the paucity of recorded data 
on ancient customary rules, can only be pondered. Victoria and Suarez 
are masterfully portrayed in the restricted space of some fifteen pages. 
The discussion of Bodin’s theory of sovereignty omits, however, the im- 
portant qualification which Bodin himself attached to it, namely, the limi- 
tations upon a monarch’s absolute and unrestrained action through the 
natural law conception of the lex divina. Gentili’s importance probably 
warrants more attention than most writers usually give to this influential 
precursor of Grotius, and Nussbaum views him in just perspective. His 
contribution to the science of international law of the frequently discussed 
and often disputed clausula rebus sic stantibus prompts an inquiry by the 
author as to the true roots of the doctrine. After pointing out that ancient 
Roman law had not known the clausula, Nussbaum asserts that it most 
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probably was rooted in canon law ‘‘ which tended to temper with considera- 
tions of equity the rigor of the Roman Private law’’; it was then adopted 
by the ‘‘civilians,’’ and introduced by Gentili into international law, 
where ‘‘it has stood its ground down to the present’’ (p. 78). Some 
analogy to the doctrine is suggested by examples of early treaties to which 
Nussbaum refers, in which the oath of performance was regarded as in- 
variably taken under the ‘‘tacit’’ condition that the performance would 
be possible, and possible without sin, failing which the Papal authority of 
dispensation could be invoked. Although Nussbaum later points out in 
his treatment of the 19th century that the clausula won general recogni- 
tion, a few words might have been added to avoid any misunderstanding 
of the rather nebulous status which it now enjoys. 

In a work of such condensation judicious space has nevertheless been 
found to include a reference to the landmark work of Francis Lieber, whose 
exemplary ‘‘Instructions for the Government of the Armies of the United 
States in the Field’’ had so far-reaching an influence upon the law of land 
warfare developed at the Hague Peace Conferences in 1899 and 1907. Im- 
portant mternational arbitrations have likewise not escaped comment, even 
though something more could have been said about some of the funda- 
mental legal principles which leading awards have honored. Thus, for 
example, the author’s discussion of the Alabama Arbitration notes merely 
that the tribunal rendered an award in favor of the United States ‘‘on the 
basis of the Washington Rules’’ (p. 214), without even the barest state- 
ment of what those rules were. Virtually nothing is said of the special 
developments affecting international law which have taken place in Latin 
America, apart from a passing allusion to the Calvo Doctrine, or of the 
extent to which principles advocated by our Latin neighbors may have been 
incorporated into treaties. Curiously, the important institution of dip- 
lomatie protection is given hardly a fraction of the consideration it would 
seem to warrant. While there is, and rightly, a discussion of the system 
of private reprisals, the author does not dwell upon the subsequent revo- 
lutionary assumption by the state of exclusive prerogatives in protecting 
its citizens abroad through diplomatic process. 

On the other hand, the carefully phrased propositions which he draws 
from his examination of international doctrine and practice seldom invite 
quarrel, an exception being the assertion (p. 291) that ‘‘in the adherence 
of the Soviets to the League of Nations and to the United Nations, legally 
relevant evidence of a basically pacific disposition may well be found.” 
If evidence at all, its persuasive weight is hardly enhanced by Soviet non- 
acceptance of compulsory jurisdiction under the Statute of the Interna- 
tional Court of Justice. 

But, in justice to this fine work, few of the mile-posts of international 
law and its arduous, often discouraging, historical highway have been 
neglected by Dr. Nussbaum. The wide diversification of the topics treated 
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in the journey through an ever-expanding international law range from 
obscene publications to aerial navigation ; from prisoners of war to projects 
of perpetual peace; from prozenoi to the pure theory of law. And all 
these bear but a partial tribute to the immense amount of learning which 
Dr. Nussbaum has stored in less than 350 pages. For this labor, no less 
than for the guidance and sheer reading pleasure it affords, the legal pro- 
fession must remain ever grateful. 
ALWYN V. FREEMAN 


International Straits: A Treatise on International Law. Vol. I: The Gen- 
eral Legal Position of International Straits; Vol. Il: Straits Comprised 
by Positive Regulations. By Erik Briel. Copenhagen: Nyt Nordisk 
Forlag; London: Sweet and Maxwell, 1947. pp. 278, 426. 


For those who seek an introduction to the development of the principles 
of international law with respect to ‘‘international straits,’’ a subject of 
ever-present significance, Dr. Briiel’s two large volumes should prove well- 
nigh indispensable as well as extremely convenient. The first volume 
fittingly attempts to evolve, through the practice of states, the ‘‘general 
legal position’’ of international straits, and it is interesting to observe 
the author’s position that gradually over the centuries the development 
of the law has been toward greater freedom of passage through straits in 
the interest of international commerce and, therefore, toward limitation 
of the rights of the riparian states. Writing in the inter-war era, and 
finishing his work in June, 1940, the author believed that the essential 
hindrance to the establishment of a more ‘‘rational’’ régime with respect 
to international straits lay in the ‘‘inefficiency of the legal organization of 
the international community.’’ 

The author also gives a detailed discussion of' straits governed by “‘posi- 
tive’’ treaty regulations, such as the Danish Straits, the Straits of Gibral- 
tar, the Strait of Magellan, and the Turkish Straits. Generally speaking, 
in each instance Dr. Briiel gives the reader a view of the geographical and 
historical landscape, discusses the problem of each waterway during World 
War I, and brings the evolution of the subject down to the date of writ- 
ing. It is altogether probable that students of international law and politics 
will find the second volume most useful because of its detailed treatment 
of particular straits. The author believes, incidentally, that ‘‘the fact 
that a legal status sui juris has been created for international straits in 
general and that regimes more or less logical have been established for 
particularly important straits has shown that strong normative forces are 
at work in this sphere’’ (Vol. II, p. 424). 

The author is aware, of course, that many considerations are involved in 
the development of principles and practice concerning straits of interna- 
tional concern, and he points out that ‘‘the more advantageous it is for 
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the strait-state to act as the guardian of the interests of the international 
community the better a guardian of these interests it will naturally be.’’ 
He also indicates that ‘‘this advantage seems to exist in the greater se- 
curity’? which may be presumed to result from an appropriate execution 
of its ‘‘communal functions.’’ While Dr. Briiel expresses certain obiter 
dicta as to the conduct of Turkey concerning the Turkish Straits, he indi. 
eates that the history of both Turkey and Denmark shows the risks in- 
curred by the ‘‘strait-state’’ when it demonstrates ‘‘too great a disregard”’ 
for its ‘‘social’’ functions. Therefore, it is of ‘‘vital importance’’ in the 
interest of its own security that the ‘‘coastal state’’ be aware of ‘‘the legal 
status of international straits’’ and of its obligations with respect thereto 
(Vol. II, p. 426). 

Unquestionably the primary value of Professor Briiel’s work lies in the 
fact that it is a comparative study and a work of synthesis. It is unfor- 
tunate that the work lacks an index, contains numerous foreignisms in the 
English translation, and that the author did not have an opportunity at 
least to add an epilogue bringing the volume down to the date of publi- 
cation, in view of the developments with respect to the subject during the 
period of 1940 to 1945. Despite these lacunae, however, International 
Straits should prove of great value to all those who are interested in this 
most important subject. 

Harry N. Howarp 


The Development of the Law of Belligerent Occupation, 1863-1914. A 
Historical Survey.. By Doris Appel Graber. New York: Columbia 
University Press, 1949. pp. 344. Appendix. Index. $4.00. 


This volume is correctly labeled a ‘‘ Historical Survey,’’ for it covers the 
literature of the subject from 1863, the date of the Lieber code, to 1914, the 
opening of World War I. A survey of the materials of the following years 
to the present time is left for a second volume. 

The framework around which the text is built is the five so-called ‘‘land- 
mark codes’’ of the period: the Lieber code, marking the beginning of the 
modern law of belligerent occupation; the Brussels code of the Interna- 
tional Conference of 1874; the Oxford code prepared and adopted by the 
Institute of International Law in 1880; and the two codes compiled at the 
Hague Conferences of 1899 and 1907. The Oxford code is the only one 
not enjoying the good fortune of official blessing. 

The rules of law laid down in these codes are the main topics of discus- 
sion. Accordingly each chapter is divided into five distinct parts, each 
part analyzing the status of the law of belligerent occupation from the 
date of one landmark code to the date of the next one. As an exception, 
the state practice under each code is excluded and presented in Chapter 
VIII under the same topical arrangement. This part of the work appears 
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to be of a tentative character, as the author states, ‘‘until such time as the 
occupation practices of the 1863-1914 period are more fully investigated 
and recorded.’’ Specific practices in the various wars of the period are, 
however, mentioned and commented upon in this chapter. 

The chapter headings indicate the legal concepts treated therein: Na- 
ture of Belligerent Occupation (scope of powers, sovereignty), People’s 
Duties to the Occupant (allegiance, leveé en masse, services), Government 
of Occupied Territory (laws, taxes, local officials, courts, collective penal- 
ties), Treatment of Public and International Property (immovable and 
movable, communication, transportation, munitions), Protection of Per- 
sonal Rights and Private Property (person, property, honor, domestic 
relations, religion, hostages, pillage), Requisitions and Contributions 
(goods, services, money, forced loans, payment). 

In each chapter all the literature, commentaries, minutes of conferences, 
military manuals and the like are covered and presented in a clear and 
orderly manner. As may be expected, however, much of this material is 
unofficial discussion of the rules of law, albeit interesting and thought- 
provoking. The author has tried particularly to bring out to what extent 
the codes and the writers left open the question of military necessity as a 
means of circumventing the law. She indicates that in view of the multi- 
tude of contingencies which may face a commander in the field, it has been 
difficult to lay down any iron-clad rule on this question. 

The appendix contains very useful comparative charts of the five land- 
mark codes. 

The author quite properly points out that these simple codes seemed in- 
adequate to guide occupation practices in World Wars I and II, in the face 
of mechanized combat, populations in total war, underground organiza- 
tions, and governmental burdens of prolonged occupation. 

L. H. Woo.sEy 


Dictionnaire Diplomatique (4th ed.). Published under the direction of 
M. A.-F. Frangulis. Paris: Académie Diplomatique Internationale, 
1948. pp. 1215. 


The International Diplomatic Academy, which was created about a quar- 
ter of a century ago under the auspices of different governments, ambassa- 
dors, and statesmen, has continuously carried on the very important work 
of holding regular meetings at which members present their views on 
world problems from the experience and understanding accumulated in 
the course of their careers. The Academy likewise publishes in serial 
form the communications brought before it; it also issues the Dictionnaire 
Diplomatique, the first two volumes of which go back to 1933, the third 
to 1937; the fourth volume has just been published. Like the preceding 
three, this number brings together those types of experience which are 
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most useful in diplomacy through the pens of ambassadors, statesmen, 
and jurists; it reports the events, states the facts, develops and appraises 
diplomatic questions. It is unnecessary to emphasize the part which is 
assigned in such matters to international law. The latter is indissolubly 
associated with them. As a matter of fact this great work is a treatise 
on international law with the special feature that it deals with the mat- 
ter from an eminently practical point of view. It thus constitutes the 
most useful and practical supplement to the books on international law, 
for whereas these books are the product of constructive thinking, which 
is based, or should be based, on the law as it exists, a diplomatic encyclo- 
pedia has, naturally, for its object the positive law. Being a practical 
work, it can only base itself on the actual law. We can thus appreciate 
the importance of such a union where diplomatic science is added to the 
science of law and saturates it with its own vitality. 

The volume has its center of gravity in the picture which it draws of the 
different governments. We see passing in review the national, geographic, 
and technical characteristics of these states, their origin and history, their 
institutions. But these states are also, and above all, shown according to 
their external relations. The position which they occupy in the world, 
their creeds, their tendencies and aspirations in the matter of foreign 
policies, the difficulties and conflicts in which they find themselves involved, 
are studied with care. In a word, their diplomatic personalities are traced 
through history and in the present, following an alphabetical order. It 
is unfortunately impossible to cite all of the remarkable expositions in 
this volume and their eminent authors, and it is unnecessary to insist on 
the value of this volume for diplomats, consuls, their chancelleries, and 
their governments, as well as all agencies which have an eye on foreign 
politics. But the work is also of unquestionable value for those who de- 
vote themselves to the pure science of international law insofar as there 
exists a pure science in this matter. 

Thus the professor of international law will desire to have this excellent 
source of information at hand. He can find very quickly the text and 
the historical and diplomatic facts materially necessary to his work. The 
diplomats of high rank who have taken up the questions of the very first 
importance, upon which depend the destinies of the world, have done s0 
not only with soundness of judgment, due to their experience, but also 
with a spirit of nobility and understanding of the duties of mankind; in 
a word, with an idealism very impressive among men who are ex professo 
realists. In following their thoughts one feels that he discovers their very 
personality and there recognizes those qualities which, according to Plato, 
represent the cardinal virtues and develop to their fullest extent in po- 
litical life: wisdom, courage, moderation, and, finally, embracing and har- 
monizing all these, the spirit of equity. 

RoBERT REDSLOB 
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Deutschlands Rechtslage. By Rolf Stédter. Hamburg: Rechts- und 
Staatswissenschaftlicher Verlag, 1948. pp. 292. 


The author of this small volume gives us the first comprehensive study 
of the legal situation of Germany since 1945. He deals with the manifold 
theories and hypotheses which have been elaborated in the short period 
between 1945 and 1948. The bibliography contains more than 350 titles. 
It is surprising to discover that the problem of the legal situation of Ger- 
many has been discussed not only in German legal literature, but that it 
has found attention in nearly all other countries as well. This seems to 
be conclusive evidence that the problem is a real or practical one which is 
not merely academic in character. 

Professor Stédter first gives the political background beginning with the 
Atlantic Charter; he then refers to the unconditional surrender and its 
legal consequences. It is interesting to note how the old differences be- 
tween firmly established legal theories reappear in this book. The author 
has succeeded in elaborating these differences and in tracing them back 
to their sources. He abstains from pressing his own ideas upon the reader, 
but one recognizes his opinion from the way he deals with extreme theories 
such as those of Kelsen. Stédter assumes that Germany is still a subject of 
international law, namely, a state. The fact that there is still a state of war 
and not a debellatio affords him one of his principal arguments. 

Unfortunately the German problem is highly political in character. 
Many legal theories in this field are nothing but attempts to legalize cer- 
tain political intentions, such as the establishment of a new political order. 
This complex is disentangled by Stédter in a clear and concise way when 
he takes up the question of why the Hague Conventions are not applied in 
the occupation of Germany, although, according to Stédter, they should 
provide the legal basis for the acts of the occupying Powers. 

The famous Kuechenmeister case and similar court decisions receive 
attention, together with the wishful thinking of some members of the occu- 
pation forces taking these cases into consideration. In addition to these 
valuable critiques of current doctrines and the use of a large body of ma- 
terial, the author has added the first comprehensive table of German, 
British, American, and other court decisions in which the legal status of 
Germany is the issue. 

The many far-from-perfect solutions in current occupation practice 
cause Stédter to plead for an Occupation Statute. This call, made months 
before the first official discussion of such a statute, shows that the author 
recognized not only the theoretical issues of the problem but the practical 
consequences as well. Beside many highly interesting points, one of the 
best parts of the book relates to the legal character of the occupation forces, 
their rights and obligations, and the only too frequent interference with 
the German administration in legal and financial matters. The book de- 
Serves a translation into English. Horst PoMMERENING 
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The Law of the Soviet State. By Andrei Y. Vyshinsky. Translated from 
the Russian by Hugh W. Babb, with introduction by John N. Hazard. 
New York: Macmillan Co., 1948. pp. xvii, 749. Index. $15.00. 


Here is an English version of Vyshinsky’s militant handbook which 
every Soviet student of government and law reads as an orthodox classic 
of economic jurisprudence. Americans, thanks to the Russian Translation 
Project of the American Council of Learned Societies, may now study this 
‘*Russian Blackstone’’ a dozen years after its first publication in the Soviet 
Union. Written in the vigorous and uncompromising manner in which 
Soviet teachers present their theses, the volume describes a pattern of legal 
Soviet relationships constructed on the economic hypothesis of socialist 
property in instruments and means of production. 

Vyshinsky’s definition of Soviet Socialist public law lays an explicit 
foundation for the statement of juridical relationships. Soviet Socialist 
public law, he says, is the 


totality of the rules of conduct, established in the form of legislation 
by the authoritative power of the toilers and expressing their will, the 
application of said rules being guaranteed by the entire coercive force 
of the Socialist State, to the end (a) of defending, securing, and de- 
veloping relationships and orders advantageous and agreeable to the 
toilers, and (b) of annihilating completely and finally capitalism and 
its survivals in the economic manner of life and consciousness of people 
with the aim of building Communist society. 


This statement leaves nothing unclear about the teleology of Soviet legal 
dynamics. 

By the persistent use of condemning adjectives such as the ‘‘vicious 
juridical methodology’’ of the ‘‘bourgeois science of public law,’’ ‘‘bour- 
geois traducers,’’ ‘‘emancipated humanity,’’ and ‘‘triumphant socialist 
building’’ and loaded verbs emphasizing that Marxism-Leninism ‘‘scien- 
tifically illuminates’’ all human history, Vyshinsky presents his interpre- 
tations of what non-Marxists believe as a preface to his criticism of their 
teaching. By this approach, characteristic of Soviet scholarship, the Soviet 
student is led confidently to believe in the strength of the political theory 
adopted by his country’s leaders while he comes to speaking acquaintance 
with the non-Marxian and non-Soviet thinkers. He comes to understand 
why the theories proposed by others have been discarded. 

As a demonstration of the Soviet mind and method, this historically- 
oriented guidebook to the legal development of the Soviet State with its 
juridical rationale serves as a necessary reference work for every person 
concerned with Soviet influence. 

F. 
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Il Fallimento nel Diritto Processuale Civile Internazionale. By Mario 
Giuliano. Milan: A. Giuffré, 1943. pp. viii, 432. L. 1100. 


This is a study of conflicts of jurisdiction and of law in the field of 
bankruptcy. The unconventional title is chosen to indicate that, for the 
author, bankruptcy is a procedure, an adjudication, and that problems 
of conflicts involved must be considered accordingly. This thesis is de- 
veloped in the opening chapter where the nature and functions of bank- 
ruptey are discussed in line with the views of the modern Italian school 
of processualists. 

The core of the work consists in the presentation of the two principal 
topics: the delimitation of bankruptcy jurisdiction under the domestic 
(Italian) law and an analysis of the law as to the effects accorded in Italy 
to foreign bankruptcies. Because both the bankruptcy law and the code 
of procedure were changed in Italy in 1942, the new study is most timely. 
The status of the law is discussed exhaustively, under the old and the new 
conditions, with due regard to the controversies which exist in Italian 
doctrine. As in preceding writings by Sereni and others, substantial at- 
tention is given to Italian case law. 

Most important from the foreign viewpoint remains naturally the ques- 
tion whether, for their effect in Italy, foreign bankruptcy adjudications 
need an exequatur by an Italian court even when no measure of execution 
is contemplated. In line with his doctrinal approach, the author takes the 
strict view for the old as well as the new situation. The issue seems to 
remain moot even after the changes in the substantive and procedural law. 
One might have wished to have the practical consequences of both views 
discussed in detail as was done by the French Committee on Private Inter- 
national Law in 1936.1 

The book gives an analysis of the treaties of Italy with Yugoslavia and 
France and closes with an outline of the efforts made internationally to 
conclude a conflicts of law convention. A comparative survey of the con- 
flicts solutions adopted in the national jurisdictions is included. The avail- 
able large literature is used skilfully. Only Latin America has been some- 
what neglected. The survival there, notably in the Montevideo group, of 
priority rights for the local creditors requires special attention as one of 
the major contemporary problems on the international level. 

Giuliano’s book, primarily a study of Italian conflicts law, is at the same 
time a notable contribution to the general literature on conflicts of law 
problems in the bankruptcy field. The author’s doctrinal approach de- 
serves attention. Clarifications can no doubt be obtained by proper con- 


1 Comité Francais de Droit International Privé, Travaux, Quatriéme Année, 1936-1937 
(Paris: Librairie Dalloz, 1938), pp. 9-50. 
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sideration of the process element. Yet bankruptcy is a complex institution, 
involving debtor-creditor and creditor-creditor relations, and all attempts 
have so far failed to secure for the very different conflicts issues which arise 
the most desirable practical solution by way of a general classification of 
bankruptcy. 


Kurt H. NADELMANN 


Treaties and Other International Acts of the United States of America. 
Volume VIII. Documents 201-240: 1858-1863. Edited by Hunter 
Miller. Washington: Government Printing Office, 1948. pp. xxxvii, 
1066. Maps. $4.50. 


This volume supplies illuminating information on treaties and agree- 
ments made by the United States in an eventful period in the nation’s 
history. There is much that should be of value to the historian of diplo- 
macy as well as to students and practitioners of international law. Among 
the materia!s of particular interest to the latter will doubtless be those 
relating to procedure in the making of treaties and agreements, what is 
brought out concerning the nature of international claims and the legal 
basis for their settlement, and the facts with respect to the conclusion of the 
Treaty of April 7, 1862, with Great Britain for the Suppression of the 
African Slave Trade. 

Perhaps the most dramatic events recorded in the volume were those 
relating to the agreement with Great Britain concerning San Juan Island. 
Material concerning this takes up nearly one sixth of the volume, and in- 
volves questions of form and legal effect (as at pp. 407, 440), as well as 
interpretation (as at pp. 378, 410, 418). In connection with other treaties 
and agreements there are illustrations of arrangements pending execution 
of treaty provisions (p. 620), the ratification of a treaty after the time- 
limit agreed upon (p. 736), and disagreement as to the date on which a 
treaty has been terminated through notice (pp. 751, 752). Still other ma- 
terials have to do with the minutes of negotiations (p. 510), authority to 
sign (p. 853), and the accommodation of statute law to treaties (p. 988). 

At various places throughout the volume it is brought out that the 
arbitration of international claims is essentially a judicial function (as at 
p. 514). There is emphasis upon international law, justice, and equity 
as the basis for awards (as at pp. 903, 917), although parties to a claims 
convention have, of course, the power to agree upon separate bases of 
adjustment. Also touched upon are matters such as that of reasonable 
diligence (p. 531), interest on claims (pp. 878, 881, 1063), and the right of 
an arbiter to consult preparatory work in seeking the meaning of a text 
(p. 1048). 

Material on the Treaty of 1862 for the Suppression of the African Slave 
Trade, which provided for the establishment of mixed courts at Sierra 
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Leone, the Cape of Good Hope, and New York, takes up sixty-six pages. 
In this section is brought out the connection of the treaty with other ele- 
ments of American foreign policy (as at p. 776), also the ‘‘general’’ bel- 
ligerent right of states as compared with the ‘‘special’’ right gained under 
the treaty (pp. 809, 811), and the role of the President’s Cabinet in con- 
nection with the conclusion of the treaty (p. 818). 

The limitations of a brief review permit only references to illustrative 
materials. The new volume in the Miller edition marks a continuation 
of the high standards of editorship set in preceding volumes. It is to be 
hoped that there may be adequate appropriations and personnel to permit 
early publication of additional volumes. 

Rosert R. WILSON 


Mandates, Dependencies, and Trusteeships. By H. Duncan Hall. Wash- 
ington: Carnegie Endowment for International Peace, 1948. pp. xvi, 
429. $5.00. 


This work of the Australian scholar, for many years in responsible 
positions in the League of Nations Secretariat, enriches the already volumi- 
nous literature on Mandates by a very valuable volume which, at the same 
time, constitutes a new type of monograph on Mandates. 

This book is characterized by a number of original features: it treats 
the problem of Mandates as an integral part of international politics; it 
makes use of comparison between the administration of Mandates and 
‘‘eolonial government’’ and of a comparison between League Mandates 
and United Nations Trusteeships; it makes full use of the opportunity of 
looking at an experiment which has come to an end in one form and starts 
in another form; it tries to understand the Mandates system in relation to 
its historical roots and precedents, both national and international; it is 
extremely well documented and critical. Equally distant from a cynical 
minimizing of the importance of the Mandates and from the illusions of 
wishful thinking, the author is realistic, nearer to the attitude of the Aus- 
tralian and New Zealand Premiers of 1919 than to the idealism of Wood- 
row Wilson. 

The author gives an excellent picture of the making of Article 22 of the 
League Covenant and of the transition period before the setting up in 
practice of the League Mandates system, with continuous parallels between 
1919 and 1945. He presents an excellent investigation in the League 
machinery, particularly the constitution, procedures, scope, powers and 
work of the Permanent Mandates Commission. Sixteen appendices (pp. 
293-387) give the principal documents, followed by a rich bibliography and 
an elaborate index. 

This detailed investigation is placed in the framework of the interna- 
tional state system and the balance of power; the Mandates are shown to 


4 
| 


614 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


be only one of many experiments arising out of dilemmas of the ‘‘Inter- 
national Frontier.’’ Apart from that, the Mandates system has its his- 
torical roots in British-American conceptions of self-government and the 
‘‘rule of law,’’ in the traditions of national trusteeship since Burke, in the 
handling of international issues by the Concert of Europe, and in the 
European handling of African problems in the nineteenth century. 

Nevertheless the establishment of the Mandates system, with its assump- 
tions of a ‘‘sacred trust’’ by ‘‘advanced”’ nations, of democracy, and of 
the individual, not the collective mandate, made history. On the other 
hand, it must not be overlooked that the precedent of 1919 was born of 
war, remained restricted to a particular situation, to ex-enemy territory. 
The alternative of universal application was rejected. Article 23 (b) of 
the Covenant, the germ of Chapter XI of the United Nations Charter, did 
not develop. While praising the Permanent Mandates Commission as a 
unique international organ, distinguished by its work, its independence, 
and its impartiality, the author, nevertheless, finds it sitting in a ‘‘faint 
air of unreality,’’ giving ‘‘undue weight to legal aspects and procedures.’’ 

While the principles of the ‘‘sacred trust,’’ of the primacy of native 
welfare, of supervision, and of the open door worked well, because they 
had a basis in experience and national practice, the author finds other 
features, unfortunately stressed by the Permanent Mandates Commission, 
highly questionable: non-fortification, insecurity of tenure by the Manda- 
tory Power, uncertainty as to where sovereignty lies, uncertainty about the 
nationality status of the inhabitants, neutrality, balkanization in conse- 
quence of the idea that Mandates are only temporary and should ulti- 
mately lead to independence. 

That is why the author is happy that, after the League had ‘‘died in- 
testate’’ in the case of Mandates, the United Nations has integrated the 
trusteeships into the problem of international security, has given the 
trustee rights of military defense, has provided for ‘‘strategic areas.’’ 
The author, therefore, finds the trusteeship system ‘‘more supple and 
realistic.’’ 

Naturally different students can, on the basis of the same materials, look 
very differently upon these problems. Thus, in an article on League Man- 
dates and United Nations Trusteeships, Leo Gross (India Quarterly, Vol. 
IV (1948), pp. 224-240) deplores the ‘‘militaney’’ of the trusteeships, the 
retreat from League idealism, the disappearance of the root idea of the 
Mandates system, namely the primacy of the sacred trust, the fact that 
‘the altruism of the Mandates system has given way to the egotism of the 
Trusteeship system and the realism of the United Nations.’’ But whether 
you agree with certain aspects of this book or not, you will find it an 
interesting and valuable volume. 

Joser L. Kunz 


3 
4 


BOOK REVIEWS AND NOTES 615 


International Drug Control. By Bertil A. Renborg. Washington: Car- 
negie Endowment for International Peace, 1947. pp. xii, 276. An- 
nexes. Index. $2.50. 


This seventh volume in the valuable series ‘‘Studies in the Administra- 
tion of International Law and Organization’’ issued by the Division of 
International Law of the Carnegie Endowment for International Peace, 
gives a complete but succinct account of the system gradually developed 
by the League of Nations for the international control of narcotic drugs, 
whose powers and functions have in the meantime been transferred to the 
United Nations. The United Nations received from the League ‘‘a live 
and effective organization which has proved its usefulness.’’ The author, 
formerly Chief of the Drug Control Service of the Secretariat of the 
League, discusses authoritatively and with meticulous regard for detail 
the various aspects of the system as well as the work that remains to be 
done by the successor of the League. 

The first four chapters form a general survey of the whole system, 
details of which are discussed in the rest of the book. The introductory 
chapters provide a general survey of the.main aspects of the national and 
international systems of drug control; a short analysis of the conventions 
on which the system rests, namely, the Hague Convention of 1912, the 
Geneva Convention of 1925, the Limitation Convention of 1931, and the 
Suppression Convention of 1936; a description of the functions and 
composition of the organs of the international control system, to wit, the 
international conferences, the Assembly and Council of the League, the Ad- 
visory Committee on Traffic in Opium and Other Dangerous Drugs, the 
Supervisory Body, the Permanent Central Board, and the League Secre- 
tariat; and finally an explanation of technical terms and of the substances 
to which the control system applies and of those which are exempted. 
The organization and functions of the Supervisory Body, the Advisory 
Committee, and the Permanent Central Board form the backbone of the 
remaining sections, along with an excellent discussion of the vital estimate 
system, the campaign against illicit traffic, the results obtained, and the 
problems of limitation of production of raw materials and of drug addiction. 
A chapter on the possible application of the principles of drug control to 
other international problems requiring regulation, notably the problem 
of armaments, will be of special interest to students of international or- 
ganization. 

The whole system has worked remarkably well, indeed, so well that it 
came to be regarded as one of the most successful activities of the League 
and as one of the most interesting experiments in international collabora- 
tion against a common enemy of mankind. Yet there is room for improve- 
ment and consolidation of the complex conventional and _ structural 
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framework of the entire system. This task, it may be noted, is on the 
agenda of the United Nations. 

By making available this masterly treatment of the intricate drug con- 
trol system the Division of International Law of the Endowment has in- 
ereased still further the debt already owed to it by the profession. 


Leo Gross 


Workshop of Security. By Paul Hasluck. Melbourne and London: F. W. 
Cheshire, 1948. pp. 182. 15s. 


Mr. Hasluck, as Australian representative at the United Nations Confer- 
ence at San Francisco and later at the Security Council, was one of those 
who thought clearly and objectively and worked with sincere purpose to 
make the United Nations an efficient institution. The little book which is 
reviewed here is further evidence of his clear understanding of the Charter 
and of his constructive desire to improve it. His study is limited to the 
security function, and within that field it is a compact and useful, always 
thoughtful and at times a very technical, study of the Charter as it was 
made and as it works. . 

The Security Council was established on the basis of the minimum of 
agreement which it was possible to attain, namely, national sovereignty ; 
it has been called upon to operate in complex times and to maintain a 
peace not yet made. It does not, as the Soviet Union still thinks, have sole 
responsibility for maintaining peace, since all other organs share in cre- 
ating the conditions of peace. 3 

The author does not think that the structure or the procedure of the 
Council is what it should be. He suggests that it is a house divided and 
ealls for more subsidiary bodies to carry on its work. He has much to 
contribute with regard to the procedures of the Security Council, and par- 
ticularly as to the important matter of settling disputes. For example, 
the mere question of how an item is put upon the agenda leads into debates 
of procedure as against substance (pp. 87 to 93) which have harassed the 
Council from its beginning. The powers of the Council are hardly lim- 
ited ; it decides for itself what these powers are, and, in the case of Trieste, 
it decided that, when it considers a specific act necessary for the main- 
tenance of peace, it has the powers adequate to perform the functions it 
has assumed (p. 45). 

Enforcement, Mr. Hasluck suggests, does not depend so much upon the 
Charter as it does upon agreement between the Great Powers, and he re- 
gards the work of the Military Staff Committee as a barometer of Great 
Power codperation. He thinks that each government can make the final 
decision for itself as to the use of the forces and facilities which it has 
pledged to hold available for use by the Security Council (p. 9). Article 
51 stands as a grim alternative if codperation fails. The veto itself is not 
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so bad, but it indicates faith in power above principle, and reliance on 
national action rather than codperation. 

Mr. Hasluck does not consider New York City an ideal place for Security 
Council meetings, and he has words of criticism for journalists and com- 
mentators which they should read for their own good and for the good of 
the United Nations (Chapter X). He deplores the increasing rivalry be- 
tween the United States and the U.S.S.R., and finds no answer other than 
the development of codperative endeavor in place of the maintenance of 
national viewpoints. 

To anyone interested in the constitutional development of the United 
Nations this book will be very useful. 

CLYDE EAGLETON 


NOTES 


The Constitution and What It Means Today. By Edward S. Corwin. 
(10th ed.) Princeton: Princeton University Press, 1948. pp. xiv, 274. 
Table. Index. $3.00. Professor Corwin in his preface quotes the com- 
ment of a member of the San Francisco Bar on the previous edition of this 
compendious and comprehensive commentary on constitutional doctrine: 
‘**T feel that any lawyer, no matter how familiar with the decisions of the 
Supreme Court, will profit from perusing it.” Lawyer friends of mine 
have now and then voiced similar sentiments to me personally—and they 
are very good lawyers, too.’’ This reviewer concurs in the opinion of these 
unidentified worthies of the Bar, but feels that the volume is useful a 
fortiori to readers who are not lawyers. While doubtless without issuance 
of a weekly pocket supplement it would be difficult for Professor Corwin, 
in view of current judicial practice, to comply fully with the implications 
of the last word of the title of his book, the treatise is sufficiently up-to-the- 
minute for most purposes; in merely one or two places would the author 
doubtless wish at the present moment to add a-few words in order to take 
account of supervening decisions of the Supreme Court. 

Of particular interest here are Corwin’s comments on topics where the 
Constitution impinges upon the international sphere. Thus he says: 


While Congress may not pass ex post facto laws, the President is not 
thus hampered in his capacity as Commander-in-Chief in wartime of 
our forces in the field. Otherwise Presidents Roosevelt and Truman 
would be chargeable with violating the Constitution in agreeing at 
Yalta and Potsdam to the creation of the Nuremberg Court for the 
trial of leading Nazis on the charge of plotting war, a crime not 
previously punishable under either International Law or any other 
law. (p. 73.) 


On another controversial subject he writes: 


In handing over to Great Britain in the late summer of 1940 fifty over- 
age naval craft the President violated several statutes and appropri- 
ated to himself temporarily Congress’s power to ‘‘dispose of property 
of the United States’’ (see Article IV, Section III). Yet that this was 
done with the general approval of the American people there can be 
no reasonable doubt. (p. 85.) 
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But as Congress later appropriated money for the naval bases leased to 
the United States in exchange for the destroyers, ‘‘it may perhaps be 
thought to have ratified the arrangement’’ (p. 141). 

The destructive effect of modern war-making on both international and 
constitutional law is thus described: 


Total war has completely destroyed International Law so far as it 
formerly attempted to set limits to methods of warfare. Its effect on 
Constitutional Limitations could be equally disastrous. One’s hope 
must be that the ensuing peace will repair the damage, as it did fairly 
completely following the Civil War. (p. 95.) 


Of the recent Belmont and Pink cases,! which he regards as making ‘‘ex- 
ecutive agreements’’ supreme law of the land to which the courts must give 
effect, any State law or judicial policy to the contrary notwithstand- 
ing, he says: 


This, perhaps, is going rather too far. It would be more accordant 
with American ideas of government by law to require, before a 
purely executive agreement be applied in the field of private rights, 
that it be supplemented by a sanctioning act of Congress. (pp. 105- 
106.) 

EpwarD DUMBAULD ? 


Preliminary Draft of a World Constitution. By The Committee to 
Frame a World Constitution (Robert M. Hutchins, G. A. Borgese, Morti- 
mer J. Adler, Stringfellow Barr, Albert Leon Guérard, Harold A. Innis, 
Erich Kahler, Wilber G. Katz, Charles H. McIlwain, Robert Redfield, and 
Rexford Guy Tugwell). Chicago: University of Chicago Press, 1948. 
pp. xi, 92. $2.00. The text of the draft published in Common Cause in 
March, 1948, is here made more easily accessible to the general reader, 
with the addition of a foreword by President Hutchins and Professor 
Borgese, a summary report by the whole Committee, an index of Commit- 
tee documents, and miscellaneous material which includes quotations from 
philosophers, statesmen and poets. The draft, according to the summary 
report, is ‘‘grounded in a basic belief whose fourfold assumption is: (a) 
that war must and can be outlawed and peace can and must be universally 
enacted and enforced; (b) that World Government is the only alternative 
to world destruction; (c) that ‘World Government is necessary, therefore 
it is possible’; (d) that the price of World Government and peace is 
justice.”” It is presented ‘‘as a realistic proposition,’’ providing for a 
universal government of justice, to which the governments of the nations 
are to surrender their arms, ‘‘against the utopian assumption that... a 
Security World Government . . . could be endorsed by a working consent 
of the human race.’’ It is open to a thousand practical objections, but it 
has unquestionable value as a point of departure for ‘‘further study and 
discussion of the problem of World Government.’’ 

Epcar TURLINGTON 


1U. S. v. Belmont (1937), 301 U. S. 324; U. S. v. Pink (1942), 315 U. 8. 203; this 
JouRNAL, Vol. 31 (1937), p. 537, and Vol. 36 (1942), p. 309. 
2 Views expressed herein are those of the reviewer and do not necessarily reflect the 
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Yearbook of the International Court of Justice, 1947-1948. Edited by 
Edv. Hambro. The Hague: International Court of Justice, 1948. pp. 
158. It is published separately in English and French. In the ten chap- 
ters of this second Yearbook of the International Court of Justice a great 
deal of information of various kinds is given. Chapter I describes the 
personnel, premises, and Regulations of the Court, partly by inconvenient 
reference to the previous issue. Chapter II lists parties to the Statute and 
gives documents concerning the accession of Switzerland (July 28, 1948). 
Chapter III deals with the jurisdiction of the Court, including jurisdiction 
conferred by treaties. The ‘‘General List’’ of the Court is the subject of 
Chapter IV, somewhat difficult for the layman to follow. Chapter V sur- 
veys the Judgments, Advisory Opinions, and Orders of the Court. Chapter 
VI contains a Digest of Decisions in application of the Statute or Rules. 
Chapter VII describes the publications of the Court, and Chapter VIII, 
its finances. Chapter IX contains a long and rather undiscriminating 
bibliography concerning the Court, many items in which do not relate to 
the Court. It contains two indexes and covers pages 80-118. In the an- 
nexes is found a useful collection of texts conferring jurisdiction on the 
Court, among them the various reservations attached to acceptances of the 
Optional Clause. 

CLYDE EAGLETON 


Reciprocal Trade Agreements in the World Economy. By J. M. Letiche. 
New York: King’s Crown Press, 1948. pp. x, 82. Appendix. Index. 
$ .50. This short statement, prepared for the Committee on International 
Economie Policy in codperation with the Carnegie Endowment for Inter- 
national Peace, contains an excellent brief historical summary of the de- 
velopment of United States tariff and trade policies and of the Reciprocal 
Trade Agreements program. It analyzes with competence and scholar- 
ship the arguments for and against the Reciprocal Trade Agreements policy 
and reaches the conclusion that on the basis of pre-war experience this 
policy has been beneficial both as regards United States policy and in its 
effect upon world trade policies. At the same time the judgments ex- 
pressed are balanced and there is no attempt to oversell conclusions or to 
avoid or evade the genuine problems. The domestic political problems of 
the United States itself are dealt with realistically, and the consequences 
of our own departures from the policy which we espoused are treated 
realistically. 

In the latter pages of the pamphlet there is a brief and rather summary 
treatment of the General Agreement on Tariff and Trade reached at Geneva 
in 1947 and the agreement respecting the International Trade Organization 
reached at Havana in March, 1948. The treatment of these two agree- 
ments is disappointing. Particularly is this the case with regard to the 
very difficult and very important problem of the relation between multi- 
lateral trading and state trading. 

As a brief and easily usable discussion of the Trade Agreements program 
up to the close of World War II, this pamphlet is valuable, and it has a 
useful brief bibliography and statistical material. For the postwar de- 
velopments it would be well to go elsewhere. In this connection reference 
might be made to the ‘‘ United States and the International Trade Organi- 
zation’? by Percy W. Bidwell and William Diebold, Jr., International 
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Conciliation, No. 449 of March, 1949, which contains a somewhat similar 
and not wholly unrelated discussion of the Havana Charter. 
JoHN E. Lockwoop 


Deutschland Jahrbuch 1949. Edited by Klaus Mehnert and Heinrich 
Schulte. Essen: West Verlag, 1949. pp. viii, 502. This book gives a 
statement of the values which have survived the external and internal 
collapse of Germany or have risen from the chaos of the first years after 
total defeat. It gives a description and sifting of the bases from which 
the work of German reconstruction must start. The volume reports on 
the period from May 7, 1945, to the fall of 1948. More than a hundred 
experts have collaborated to bring together an astonishing amount of ma- 
terial which was lying widely scattered and accessible only with great 
difficulty. The book informs us on the politics, economy, social order, re- 
ligion, education, science, art and culture of occupied Germany in all the 
four Zones. In view of the fundamental importance of the German prob- 
lem and the scarcity of information the book is very valuable. It is also 
interesting to the international lawyer, for it contains information as to 
Germany’s legal status, the law and justice of occupied Germany, the or- 
ganization of the occupation in the four Zones, in Bizonia and in Berlin, 
the German ‘‘Lander,’’ their constitutions, governments, administration, 
problems of German nationality, and a list of occupational and German 
authorities. 

Joser L. Kunz 


German Realities. By Gustav Stolper. New York: Reynal & Hitch- 
cock, 1948. pp. x, 341. $3.75. Gustav Stolper, publisher and editor of 
the German Economist until he came to the United States in 1933, revisited 
Germany in 1947 when he accompanied Herbert Hoover as an economic 
expert. He completed the manuscript of this book before his death, which 
occurred in December of the same year. 

Stolper’s basic assumption is that ‘‘Germany as a nation . . . has been 
destroyed and cannot be resurrected’’ (p. 22). Fear of Germany is 
therefore groundless and merely endangers democracy in Western Eu- 
rope (p. 255). The author derides those who, in the era of the atomic 
bomb, continue to measure a nation’s war potential in terms of its steel 
capacity (p. 162). To forestall any future German attack, ‘‘it is the build- 
ing up of a military force, not of an industrial war potential that must be 
prevented’’ (p. 161). According to Stolper, Great Britain and France, 
by signing the Munich Pact, forced the German people to capitulate to the 
Nazis and to become Hitler’s first victims (p. 42). The great majority of 
the Germans remained hostile to the Nazi leaders, just as the Norwegian 
people as a whole remained hostile to Quisling. Stolper contends that the 
German people did not rise against the Nazis even after surrender only 
because the occupying forces did not permit the democratic counter-revo- 
lution to take place in Germany (p. 58). Similarly Stolper holds the 
Allies’ ‘‘vindicative’’ denazification policy responsible for having ‘‘re- 
tarded the renaissance of a German realization of guilt’’ (p. 20), a guilt 
which the author himself denies throughout his book. Stolper goes to 
great lengths to exempt the German leaders of industry and finance from 
responsibility for war preparation and the Nazi régime. He blames the 
Western Powers for having agreed to destroy German unity and for hav- 
ing abandoned half of Germany to Soviet rule. He maintains that noth- 
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ing but foreign occupation stands in the way of democracy in the Western 
Zones; hence we should let the Germans govern and reéducate themselves 
without outside interference, and put German industry back under Ger- 
man ownership and management, subject to ‘‘simple Allied control’’ 
(p. 166). 

Throughout his book Stolper fails to grasp the basie dilemma which con- 
fronts our policy-makers when dealing with German realities. For po- 
litical and economic reasons the United States is vitally interested in the 
recovery of Western Europe. This recovery cannot be achieved without 
making the fullest use of Western Germany’s industrial resources. But 
to make Germany economically strong is to increase its military strength. 
Contrary to the author’s contention, the atomic bomb has apparently not 
altered the basic truth that a nation’s ‘‘industrial war potential’’ is the 
most important element of its military power. Any defeated people is 
likely to attempt to regain power. Hence the danger that Germany might 
use its industrial resources again for aggressive purposes would exist 
even if Stolper’s picture of a traditionally peaceful and democratically 
minded Germany were accurate, which it obviously is not. Western Ger- 
many, once it has recovered with our help, might either freely seek unity 
with its Eastern Zone, even at the price of accepting Communism, or be 
forced into the Russian orbit. Germany, thus unified again, would then 
be in a position of turning against the West, with the backing of Soviet 
Russia. From the point of view of the United States and Western Europe, 
a divided Germany partly under Soviet control is therefore a lesser evil 
than a unified Germany wholly tied to Russia. 

To achieve Western Europe’s and hence Western Germany’s economic 
recovery while at the same time protecting our security against a future 
aggression by Germany or Russia or both, we must adopt a policy directly 
opposite from the one Stolper defends: prolonged military occupation, 
with effective supervision and control of German administration, educa- 
tion, and especially industrial production. One essential feature of this 
policy would be not to let those who helped Hitler to assume power own 
and manage the industries of the country. Since this book was written 
our policy has in many respects moved in the direction advocated by its 
author. Whether this speaks in favor of the book remains to be seen. 

FEeuix E, OPPENHEIM 


The Political Theory of Bolshevism. By Hans Kelsen. Berkeley: Uni- 
versity of California Press, 1948. pp. iv, 60. $1.00. The primary pur- 
pose of this fascinating booklet is ‘‘to show the paradoxical contradiction 
which exists within Bolshevism between anarchism in theory and totali- 
tarianism in practice.’’ This subject is not new to Kelsen. In 1924 he 
wrote Marx oder Lassalle, a book in which he demonstrated the untena- 
bility of the Marxian idea that the public ownership of the means of pro- 
duction can be compatible with a stateless society. If ever socialism comes 
about, it can be only Lassalle’s ‘‘state socialism,’’ a truth which any 
socialist * ought to face and make the best of it. At that time official Rus- 
sia still adhered to the unadulterated ‘‘withering-away of the state’’ idea. 


1 Kelsen, then a Professor in the University of Vienna and Judge of the Austrian 
Constitutional Court, addressed himself to the Social Democrats rather than the Com- 
munists, whose number was negligible in Austria. The Austrian Social Democrats, 
however, like those of Czechoslovakia, have always emphatically regarded themselves 
as true Marxists. 
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In his Political Theory of Bolshevism, Kelsen repeats that there can be 
no ‘‘society’’ without a state, for both are one and the same, and that a 
socialistic community must necessarily be not only a state but indeed some- 
what of a superstate. The author is at his best when he shows how Marx 
and Engels constantly confused realities, physical facts and laws, with 
mere postulates. They predicted socialism as an astronomer announces 
the arrival of a comet, at the same time demanding its establishment, if 
necessary by force. And since Bolshevism, as Kelsen shows, is more nearly 
a religion than a theory of politics, no iota of what the founders have said 
must ever be taken away. Until the middle 1930’s the Bolsheviks clung 
tenaciously to the belief that a stateless society was just around the corner, 
even as the early Christians believed in the imminence of the communistic 
millennium despite the fact that the Church became increasingly mundane. 
In 1936 the end of the dictatorship of the proletariat was declared, but 
the state had not only not withered away but was fortified by a formal con- 
stitution—the very antithesis of a stateless community! To fill the log- 
ical gap Stalin pointed out that the Soviet Union was a socialistic but not 
yet a Communistic society and consequently still in need of a legal order; 
and as long as there exists a ‘‘capitalistic encirclement’’ around the 
Soviet Union, there can be no Communism and hence no classless society. 
The Bolsheviks have thus in fact, albeit not in form, postponed ad Kalendas 
Graecas the realization of the dream of the stateless society. 

Kelsen’s pamphlet also attempts to ‘‘defend the true idea of democracy 
against the attempt to obliterate and adulterate it by presenting a party 
dictatorship as the political self-determination of a free people.’’ In this 
the author does not entirely succeed. The merits or demerits of Bolshevism 
ean, in the last analysis, be shown only by meta-juridical means, that is, 
by facts and judgments as to the value of the facts, rather than by logic. 
‘‘What is truth?’’ asked Pilate. And ‘‘what is ‘the true idea of democ- 
racy’?’’ a Kelsen disciple may well ask. Dostoyevski’s Grand Inquisitor, 
who must have influenced many a political thinker in Russia, opposed 
the idea that the people really want individual freedom instead of pater- 
nalistic guidance and leadership in every walk of life. 

REGINALD PARKER 


Colonial Administration by European Powers. New York: Royal In- 
stitute of International Affairs, 1947. pp. xiv, 98. $1.25. This is a series 
of papers read at King’s College, London, from November 14 to December 
12, 1946, by José de Almada (Portuguese Colonial Administration), Rob- 
ert Godding (Administration of the Belgian Congo), Lord Hailey (British 
Colonial Policy), A. M. Joekes (Developments in the Administration of 
Indonesia), and H. Laurentie (Recent Developments in French Colonial 
Policy). They offer an extremely useful and concise survey of the prob- 
lems, policies, and achievements in the colonial empires concerned. While 
taking pride in the progress realized, the writers do not gloss over 
difficulties and are sometimes frankly critical. In nearly all colonial 
areas there is a marked trend towards self-government in one form or 
another. There is also a growing tendency to promote the social and 
economic well-being of the population and to foster education, on the 
success of which the attainment of all the other objectives depends to a 
large extent. Much has been done. As the Belgian Minister for Colonies, 
Dr. Godding, pointed out: ‘‘When we see now in our Western African 
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colonies native doctors and barristers, and, in our more recent colony, 
grandsons of cannibals who are medical assistants, chemists, clerks, ac- 
countants, mechanics, or plantation managers, where is the man of good 
faith who could complain that progress has been too slow ?’’ 

Some of the papers, notably those on Indonesia and the Belgian Congo, 
make a valuable contribution to the perennial problem whether it pays to 
have colonies. It seems that it does, for, as Dr. Godding said, ‘‘thanks 
to the resources of the Congo, the Belgian Government in London had not 
to borrow a shilling or a dollar, and the Belgian gold reserve could be left 
intact,’’ as ‘‘during the war, the Congo was able to finance all the ex- 
penditure of the Belgian Government in London, including the diplomatic 
service as well as the cost of our armed forces in Europe and Africa, a 
total of some £40 million.’’ 

In spite of, or perhaps because of, recent progress in colonial administra- 
tion, a note of warning was struck by Lord Hailey. Far from denying the 
benefits thus brought to many British and other colonies, he pointed out: 


that the general interest in the exercise by Colonial Powers of their 
control over colonies, has now become a definite fact in international 
politics, and that no Colonial Power can afford to overlook it. Its 
most concrete expression is an emphasis on a demand for the accelera- 
tion of the grant of independence to all colonies. 


For this and other reasons as well, he advocated ‘‘some authoritative survey 
of the operation”’ of the British colonial system to ‘‘test the adequacy of the 
existing machinery to meet the demands which the future seems destined to 
make on it.’’ It is a fact worth noting that none of the speakers referred 
specifically to the Declaration regarding Non-Self-Governing Territories in 
Chapter XI of the Charter of the United Nations and its impact upon 
colonial administration. 

With the possible exception of the paper on Indonesia, the other papers 
are by and large still relevant in spite of the considerable time lag between 
delivery and publication. To students of colonialism this little booklet will 
prove invaluable. 

LEO Gross 


Francis Lieber—Nineteenth Century Inberal. By Frank Freidel. Ba- 
ton Rouge: Louisiana State University Press, 1948. pp. xiv, 446. Index. 
$4.50. This biography of a much neglected American has been written in 
large part from the voluminous correspondence of Francis Lieber to be 
found in the Henry E. Huntington Library, the Johns Hopkins University 
Library, the Library of Congress, and lesser collections elsewhere. As a 
confidant of most of the leading figures of the middle decades of the last 
century, Lieber’s life gives an insight into almost all of the political con- 
troversies of the period and into the character of a man who took strong 
positions on them. It is the story of a German immigrant who finds him- 
self caught between the partisans of the North and those of the South, 
with an honest dislike for both slavery and high tariffs; a teacher for many 
years at the University of South Carolina, and then a Radical Republican 
propagandist. An emotional and aggressively ambitious teacher and 
writer whose interests and work ranged all the way from physical culture 
to international copyrights, he was an innovator in many fields. But in 
his principal field, the study of government, his primary contribution was as 
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a publicist rather than an original thinker. He was a friend and admirer 
of Justice Story and Chancellor Kent, and continued to propagandize their 
laissez-faire gospel in terms which, as the author demonstrates, show his 
complete lack of awareness of the growing size and complexity of economic 
enterprise during and after the Civil War. His most lasting contribution 
is not his Manual of Political Ethics (1838-9), nor his Essay on Cwil 
Iiberty (1853), which were his most original works, but rather his codifica- 
tion of the rules of land warfare. 

This book is very well written and organized, with the exception of the 
first two chapters which contain a good deal of superfluous materials un- 
connected with the main thread of the story. The author has done a careful 
and ambitious job which leaves little to be desired. 

Foster H. SHERWOOD 
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